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CONCERNING  THIS  VOLUME. 

Beginning  with  the  current  issue  (Vol.  38)  we  shall 
publish  in  this  series  not  only  all  cases  directly  con- 
struing sections  of  the  Code  of  CiviT  Procedure,  but  also 
many  cases,  indirectly  based  on  sections  of  the  Code,  which 
do  not  mention  the  sections.  In  addition  there  will  appear 
all  cases  construing  the  Court  Rules  of  Practice. 

The  HEAD  NOTES  are  prepared  so  as  to  bring  out  clearly 
the  construction  of  the  particular  section  under  considera- 
tion. 

The  Annotation  on  various  subjects  based  on  sections 
of  the  Code  of  Civil  Procedure  and  Court  Rules  of  Prac- 
tice is  reliable,  comprehensive  and  exhaiLstive,  It  will 
be  more  than  a  mere  statement  of  general  rules,  and 
will  contain  EVERY  AUTHORITY  on  the  subjects  se- 
lected— cases  which  the  practitioner  cannot  easily  find  for 
himself  by  simply  turning  to  the  digests ;  it  will  also  con- 
tain authorities  from  other  states  on  questions  which  have 
not  arisen  or  are  unsettled  in  New  York;  it  will  contain 
some  discussion  of  the  cases,  with  an  attempt  to  reconcile 
apparent  conflicts,  and  points  of  difference  which  might 
ordinarily  escape  notice  will  be  indicated.  Careful  atten- 
tion will  be  given  to  noting  statutory  changes  of  rules  laid 
down  in  the  cases ;  also  to  affirmances,  reversals  and  modi- 
fications. 
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NEW  YORK 

Civil  Procedure  Reports 


JULIA  S.  BOYD,  Respondent,  v.  UNITED  STATES 
MORTGAGE   AND    TRUST   COMPANY,  Appbl 

LANT.* 

New  Yoek  Codbt  of  Appeai^,  Jawuaet,  1907. 
§  723. 

Pleading — Amendment — New  Party. 

1.  A  summons  and  complaint  in  an  action  for  negligent  injuries 
against  a  defendant,  as  trustee  of  the  estate  of  a  decedent,  may  be 
amended  under  Code  of  Civil  Procedure,  Sect  723,  so  as  to 
charge  the  defendant  individually,  and  such  an  amendment  does 
not  bring  in  a  new  party  so  as  to  permit  such  party  to  take  ad- 
vantage of  the  sitatute  of  limitations,  in  case  the  period  of  limi< 
tation  had  run  before  the  amendment  was  made. 

Negligence — Dangerous  Premises — Duty  to  Person  Invited. 

2.  The  owner  of  an  apartment  house,  although  trustee  for  another, 
is  liable  to  a  prospective  tenant,  who  is  injured  by  falling  from 
an  unguarded  stairway  while  going  up  an  unlighted  passageway, 
on  a  tour  of  inspection  under  the  guidance  and  direction  of  t 
representative  of  the  owner. 

(Decided  January,  1907.) 

Appeal  by  defendant  from  a  judgment  of  the  Appel- 
late Division,  which  affirmed  a  judgment  in  favor  of  plain- 
tiff in  an  action  for  negligent  injuries.     Affirmed. 

Messrs.  Theodore  H.  Lord  and  Alfred  A.  Wheat,  for 
appellant. 
♦See  note  at  end  of  case. 


2  CIVIL  PROCEDURE  REPORTS. 

Boyd  V.  U.  S.  Mortgage  and  Trust  Co. 

Messrs.  Howard  Taylor  and  Charles  B.  Brophy,  for 
respondent. 

Babtlett,  J. — The  original  summonfl  in  this  action 
was  served  on  July  25,  1900.  In  the  caption  Julia  S. 
Boyd  was  named  as  plaintiff  and  "The  United  States 
Mortgage  and  Trust  Company  as  substituted  trustee  under 
the  will  of  Matthew  Bymee,  deceased,  and  William  Z. 
Greene  and  Louis  R.  Taylor,  doing  business  under  the 
name  of  'Greene  &  Taylor,' "  were  named  as  defendants. 
The  original  complaint  which  was  served  on  the  same 
date  was  entitled  in  the  same  manner.  It  alleged  that 
the  United  States  Mortgage  and  Trust  Company  was  a 
domestic  corporation,  and  that  the  defendants,  Greene  & 
Taylor,  were  partners  in  the  real  estate  business ;  that  the 
United  States  Mortgage  and  Trust  Company  "as  trustees'' 
at  the  time  thereinafter  mentioned  was  the  owner  of  the 
Lorraine  Apartment  House  in  the  city  of  New  York; 
that  for  the  purpose  of  inducing  persons  to  become  ten- 
ants thereof  the  United  States  Mortgage  and  Trust  Com- 
pany, as  trustees,  had  constituted  as  its  agents  the  de- 
fendants, Greene  &  Taylor,  who  had  accepted  such  ap- 
pointment; that  on  November  16,  1899,  the  plaintiff 
being  desirous  of  engaging  an  apartment,  and  being  in- 
duced by  the  defendants'  representations,  applied  at  the 
offices  of  the  defendants,  Greene  &  Taylor,  for  informa- 
tion concerning  the  same,  and  was  then  and  there  induced 
by  the  defendants,  Greene  &  Taylor,  to  go  to  the  Lor- 
raine Apartment  House  and  examine  the  apartments; 
that,  being  conducted  by  an  employee  of  the  defendants, 
Greene  &  Taylor,  she  went  into  the  building,  which  was 
at  the  time,  to  the  knowledge  of  the  defendants,  in  an  un- 
safe and  dangerous  condition,  inasmuch  as  certain  of  the 
floors  and  rooms  therein  were  unfinished;  that  the  plain- 
tiff was  assured  by  the  defendants,  Greene  &  Taylor,  that 
the  building  was  safe,  and  that  she  would  run  no  risk  of 
injury  or  danger  in  entering  or  passing  through  the  same ; 
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that,  relying  on  this  representation  and  assurance,  the 
plaintiff  allowed  herself  to  be  conducted  therein  by 
Greene  &  Taylor's  employee ;  and  that  while  thus  lawfully 
in  the  building  at  the  invitation  of  the  defendants,  and  as 
she  was  being  conducted  through  the  building,  the  plain- 
tiff, without  fault  or  negligence  on  her  part  and  while  ex- 
ercising due  care,  and  solely  owing  to  the  negligence  of 
the  defendants,  stepped  into  a  hole  or  open  space  in  the 
nature  of  a  concealed  trap  in  the  floor,  which  could  not 
be  seen  on  account  of  the  darkness  of  the  room,  and  fell 
to  the  story  below ;  by  reason  of  which  negligence  plaintiff 
was  severely  injured,  to  her  damage  in  the  sum  of  $15,000. 
Answers  denying  any  negligence  were  interposed  by 
"The  United  States  Mortgage  and  Trust  Company  as 
substituted  trustee  under  the  will  of  Matthew  Byrnes,  de- 
ceased," and  by  the  defendants,  Greene  &  Taylor.  Noth- 
ing more  appears  to  have  been  done  in  the  action  until 
May,  1903,  when  a  motion  was  made  at  the  New  York 
Special  Term  in  behalf  of  the  plaintiff  for  leave  to  amend 
the  summons  and  complaint  by  striking  out  in  the  cap- 
tion the  words  "as  substituted  trustee  under  the  will  of 
Matthew  Byrnes,  deceased,"  after  the  words,  "United 
States  Mortgage  and  Trust  Company."  The  Special 
Term  denied  this  motion,  but  its  order  was  reversed  by 
the  Appellate  Division,  which  granted  the  desired  leave 
to  amend.  (Boyd  v.  United  States  Mortgage  and  Trust 
Co.,  84  App.  Div.,  466,  82  N.  Y.  Supp.,  1001.)  The 
order  of  the  Appellate  Division  further  provided  that  the 
plaintiff  should  serve  upon  the  United  States  Mortgage 
and  Trust  Company  a  copy  of  the  amended  sunmions  and 
amended  complaint,  and  that  the  said  corporation  should 
have  twenty  days  thereafter  within  which  to  answer  the 
amended  complaint.  Availing  itself  of  this  permission, 
the  United  States  Mortgage  and  Trust  Company  served 
a  new  answer,  under  the  changed  caption,  on  July  15, 
1903,  in  which,  in  addition  to  its  previous  denial  of  negli- 
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gence,  it  pleaded  as  a  separate  defense  that  the  cause  of 
action  allied  in  the  complaint  did  not  accrue  within  three 
years  before  the  commencement  of  the  action. 

An  order  was  subsequently  entered  dismissing  the  com- 
plaint as  to  the  def  endants,  Greene  ft  Taylor,  so  that  when 
the  case  came  on  for  trial  in  March,  1905,  the  United 
States  Mortgage  and  Trust  Company  was  the  sole  de- 
fendant The  plaintiff  recovered  a  verdict  of  $1,000 
damages  upon  evidence  which  is  amply  sufficient  to  sus- 
tain the  recovery,  and  the  only  substantial  question  pre- 
sented by  this  appeal  is  whether  the  defendant  was  not 
entitled  to  have  the  complaint  dismissed  under  its  plea  of 
the  statute  of  limitations,  inasmuch  as  more  than  three 
years  had  unquestionably  elapsed  between  the  time  of  the 
accident,  November  15,  1899,  and  the  date  of  the  service 
of  the  amended  summons  and  complaint  changing  the  title 
of  the  action,  which  was  July  15,  1903. 

The  power  of  the  court  to  permit  an  amendment  of 
the  summons  and  complaint  so  as  to  show  that  the  defend- 
ant is  sued  individually  instead  of  being  sued  in  a  rep- 
resentative capacity  is  hardly  open  to  serious  question. 
Code  Civ.  Proc,  Sec  723,  expressly  provides  that  the 
court  in  furtherance  of  justice  may  amend  any  process 
or  pleading  by  adding  or  striking  out  the  name  of  a  per- 
son as  a  party,  or  by  correcting  a  mistake  in  the  name  of 
a  party.  The  amendment  of  the  summons  and  com- 
plaint in  this  case  by  omitting  therefrom  '^as  trustee" 
after  the  name  of  the  United  States  Mortgage  and  Trust 
Company  was  either  "striking  out  the  name  of  a  person 
as  a  party"  or  "correcting  a  mistake  in  the  name  of  a 
party;"  and  whichever  it  may  have  been  it  was  an  amend- 
ment clearly  within  the  power  of  the  court  to  allow.  The 
question  here  is  not  so  much  as  to  the  authority  to  permit 
the  amendment  as  to  the  effect  of  the  amendment  after  it 
had  been  permitted.  Was  the  change  effected  by  the  omis- 
sion of  the  words  "as  trustee"  tantamount  to  bringing 
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in  a  new  party  for  all  purposes,  so  that  the  United  States 
Mortgage  and  Trust  Company  is  to  be  regarded  as  not 
having  been  brought  into  court  at  all  in  its  individual 
capacity  until  the  service  of  the  amended  summons  and 
complaint  ? 

In  1878  the  General  Term  of  the  Supreme  Court  in  the 
Second  Department  determined  that  the  Special  Term 
possessed  the  power  to  grant  leave  to  amend  a  summons 
and  complaint  by  striking  out  the  words  "as  adminis- 
tratrix" after  the  name  of  the  defendant  so  that  the  action 
might  proceed  thereafter  against  the  defendant  individ- 
ually. (Tighe  V.  Pope,  16  Hun.,  180.)  The  suit  was 
brought  by  an  attorney  to  recover  the  value  of  profes- 
sional services  performed  for  the  defendant  as  adminis- 
tratrix of  her  husband's  estate.  In  the  summons  and  com- 
plaint the  plaintiff  described  the  respondent  as  adminis- 
tratrix, and  he  prayed  for  judgment  against  her  as  such. 
A  motion  was  made  before  trial  to  amend  the  process  and 
pleading  by  omitting  the  words  "as  administratrix,"  and 
otherwise  altering  the  complaint  so  as  to  charge  the  de- 
fendant in  her  individual  capacity,  but  the  motion  was 
denied  at  Special  Term  on  the  ground  that  the  proposed 
change  would  introduce  a  new  defendant  and  a  new  cause 
of  action,  which  the  court  had  no  power  to  do.  The  Gen- 
eral Term  reversed  the  order,  holding  that  the  motion 
ought  to  have  been  granted.  The  opinion  of  the  General 
Term  was  written  by  the  late  Mr.  Justice  Gilbert,  one  of 
the  most  accurate  and  discriminating  lawyers  who  ever 
sat  on  the  bench  of  the  Supreme  Court  in  this  State,  and 
his  reasoning  and  the  result  which  he  reached  have  been 
mentioned  with  approval  in  every  instance  which  I  have 
been  able  to  find  in  which  the  case  has  been  cited  either 
in  our  own  or  in  other  jurisdictions.  Judge  Gilbert  de- 
clared that  the  proposed  amendment  would  have  been  in 
furtherance  of  justice.  "It  would  have  worked  no  change 
in  the  cause  of  action  except  to  make  it  one  against  the 
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defendant  personally  instead  of  one  against  her  in  her 
representative  capacity  of  administratrix.  »  »  »  * 
Whether  the  amendment  is  allowed  or  not  the  same  person 
will  be  the  defendant,  and  I  cannot  see  that  any  increased 
burden  wiU  be  cast  upon  her  by  compelling  her  to  defend 
personally  instead  of  allowing  her  to  succeed  upon  the 
technical  ground  that  she  did  not  incur  the  liability  claim- 
ed in  her  capacity  of  administratrix."  Precisely 
the  same  question  came  before  the  Supreme  Court  of  Er- 
rors of  Connecticut  in  McDonald  v.  Ward,  67  Conn.  307, 
18  Atl.  61,  where  it  was  held  that  a  complaint  against  the 
defendant  as  administrator  could  be  amended  so  as  to 
make  it  charge  the  defendant  in  his  capacity  as  an  indi- 
vidual. In  the  opinion  of  that  court  the  New  York  case 
of  Tighe  V.  Pope,  supra,  is  cited  and  strongly  approved 
by  Loomis,  J.,  who  declared  that  the  question  involved 
therein  '  Vas  disposed  of  so  justly  that  we  cannot  do  better 
than  adopt  the  reasoning  of  that  court,"  and  emphasis  was 
laid  upon  the  fact  that  the  person  of  the  defendant  was 
the  same  before  and  after  the  amendment,  and  that  he  was 
unquestionably  liable  as  an  administrator  under  the  Con- 
necticut statute  or  as  an  individual  at  common  law. 
Among  the  New  York  cases  in  which  Tighe  v.  Pope  has 
been  accepted  as  authority  may  be  cited  (Munzinger  v. 
Courier  Co.,  82  Hun.,  675,  31  K  Y.  Supp.,  737;  Dean 
V.  Gilbert,  92  Hun.,  427,  36  N.  Y.  Supp.,  1004;  Albany 
Brewing  Co.  v.  Barckley,  42  App.  Div.,  335,  69  N.  Y. 
Supp.,  65  and  Alker  v.  Rhodes,  73  App.  Div.,  168,  7fJ 
N.  Y.,  Supp.,  808).  In  several  other  States  the  san» 
liberality  of  amendment  is  allowed,  as,  for  example,  Mas^ 
sachusetts,  where  a  writ  against  a  defendant  personally 
can  be  amended  so  as  to  charge  him  in  his  capacity  as  ad- 
ministrator (Lester  v.  Lester,  8  Gray,  437;  Hutchinson 
V.  Tucker,  124  Mass.,  240),  and  Alabama,  where  it  has 
been  held  that,  if  a  defendant  is  sued  in  his  representative 
character,  the  complaint  may  be  amended  so  as  to  make 
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the  cause  of  aotion  stand  against  him  in  his  individual 
character  (Lucas  v.  Pittman,  94  Ala.,  616,  10  South., 
603). 

Assuming,  as  I  think  we  must  assume,  that  the  Su- 
preme Court  at  Special  Term  possessed  authority  to  per- 
mit the  amendment  of  the  summons  and  complaint  which 
was  allowed  in  this  case,  we  are  confronted  with  the  much 
more  serious  question,  in  respect  to  which  the  members 
of  the  court  below  have  differed,  as  to  the  effect  of  that 
amendment.  If  its  effect  was  to  bring  in  a  new  party 
in  the  fullest  sense  of  that  term — ^that  is  to  say,  a  de- 
fendant who  had  never  before  been  brought  into  court  in 
this  action  for  any  purpose — then  as  to  such  defendant 
the  action  cannot  be  deemed  to  have  been  commenced 
until  the  service  of  the  amended  process,  and  such  de- 
fendant would  not  be  deprived  of  the  benefit  of  its  plea 
of  the  statute  of  limitations.  As  to  new  parties  brought 
in  by  amendment,  a  suit  is  begun  only  when  they  are 
brought  in  by  the  amendment  and  the  service  of  the 
amended  process.  "If  between  the  time  of  the  com- 
mencement of  the  suit  and  the  time  when  the  new  parties 
are  brought  in  the  period  of  limitation  has  expired,  they 
may  plead  the  statute  in  bar  of  their  liability  although  the 
defense  may  not  be  available  to  the  original  defendants.*^ 
(Shaw  V.  Cock,  78  N.  T-,  194,  197.  So  far  as  this 
branch  of  the  case  is  concerned,  the  position  of  the  ap- 
pellant here  rests  upon  the  authority  of  the  decision  last 
cited.  The  argument  is  that  the  amendment,  in  effect, 
added  to  the  action  an  entirely  new  defendant,  the  purpose 
of  the  amendment  being  not  merely  to  correct  a  mis- 
take in  the  name  of  the  defendant  so  as  to  continue  the 
action  against  the  party  originally  intended,  but  to  bring 
in  and  render  liable  a  different  defendant  from  the  first 
one  sought  to  be  charged.  If  this  view  be  correct,  it  mani- 
festly requires  a  reversal  of  the  judgment  in  favor  of  the 
plaintiff. 
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On  the  other  hand,  the  respondent  oontends,  and  the 
court  below  has  held,  that  an  amendment  which  changes 
an  action  brought  against  a  person  in  a  representative  ca- 
pacity to  an  action  against  the  same  person  as  an  indi- 
vidual does  not  really  bring  in  a  new  party  defendant 
In  the  prevailing  opinion  at  the  Appellate  Division,  Mr. 
Justice  O'Brien,  referring  to  the  argument  that  a  judg^ 
ment  against  the  United  States  Mortgage  and  Trust 
Company,  as  trustee,  would  not  be  binding  upon  it  indi- 
vidually, declares  that  this  proposition  is  not  determina- 
tive of  the  question,  and  says :  "It  is  that  very  fact  which 
makes  the  amendment  necessary,  but  the  result  of  the 
amendment  was  not  to  bring  in  a  new  party.  What  is 
controlling  in  each  case  is  whether  or  not  a  new  party — 
that  is,  a  new  person  or  corporation — ^is,  by  the  amend- 
ment, made  a  defendant.  Here  the  mortgage  company 
was  served  originally  and  nothing  was  gained  in  having 
it  before  the  court  by  the  new  service,  but  for  the  proper 
entry  of  the  judgment  against  it,  the  designation  was,  upon 
motion  changed  by  striking  out  the  words  'as  substituted 
trustees,'  etc.  It  follows  that,  as  it  was  not  subsequently 
brought  in,  the  statute  of  limitations  would  not  constitute 
a  bar  to  the  maintenance  of  the  action  against  it."  (Boyd 
V.  United  States  Mortgage  and  Trust  Co.,  94  App.  Div., 
413,  417,  88  N.  Y.  Supp.,  289). 

The  question  which  has  given  rise  to  such  a  diflFerence 
of  opinion  in  the  court  below  is  one  of  considerable  prac- 
tical importance  to  the  legal  profession,  and  I  have,  there- 
fore, sought  light  upon  it  by  the  examination  of  a  large 
number  of  cases,  both  English  and  American,  to  which 
no  reference  has  been  made  either  in  the  briefs  or  argu- 
ments of  counsel.  As  a  result  of  this  research,  and  after 
a  careful  consideration  of  the  reasoning  in  support  of  the 
contending  views,  T  am  satisfied  that  the  amendment  al- 
lowed in  the  case  at  bar  does  not  really  bring  in  a  new 
party  in  the  sense  of  making  one  a  defendant  who  was  not 
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in  any  sense  a  defendant  before  the  process  and  pleading 
were  amended.  It  merely  changes  the  capacity  in  which 
the  same  person  is  sought  to  be  charged.  That  person 
having  actually  been  brought  into  court  by  the  service  of 
the  original  process^  there  seems  to  be  no  reason  why  he 
should  not  be  required  to  contest  upon  the  merits  any 
cause  of  action  growing  out  of  the  facts  alleged  in  the  com- 
plaint which  the  plaintiff  may  have  against  him  in  one 
capacity  rather  than  in  another,  provided  that  he  is  noti- 
fied by  a  timely  and  proper  amendment  of  the  precise  ca- 
pacity in  which  the  plaintiff  seeks  to  hold  him  liable. 

Mr.  Chitty,  in  his  well-known  work  on  Pleading,  where 
he  discusses  the  general  requirement  that  a  declaration 
shall  correspond  with  the  process,  calls  attention  to  the 
fact  that  the  uniformity  of  the  process  act  (2  St.  Wm. 
IV,  c.  39)  is  silent  as  to  the  necessity  of  inserting  any  de- 
scription of  the  character  or  right  in  which  the  plaintiff 
sues  or  the  defendant  is  sued,  saying:  "It  is  probable 
that  it  was  intended  by  that  statute  merely  to  require  that 
the  form  of  action  should  be  stated  and  the  amount  of 
the  debt  indorsed,  which  it  was,  perhaps,  considered  would 
sufficiently  inform  the  defendant  in  all  actions  what  was 
the  nature  of  the  claim  and  the  supposed  liability,"  (1 
Chitty  on  Pleading  [16th  Am.  Ed.]  268).  He  points  out 
that  it  had  been  held  in  the  Court  of  Common  Pleas  that 
on  general  process,  not  stating  the  character  in  which  the 
plaintiff  sued  or  the  defendant  was  sued,  the  plaintiff 
might  declare  against  a  defendant  as  executor  or  admin- 
istrator. This  was  so  decided  in  the  case  of  Watson  v. 
Pilling  (6  Moore's  Reports,  66),  where  the  defendant 
applied  to  set  aside  the  declaration  and  all  subsequent  pro- 
ceedings for  irregularity  on  the  ground  that  the  plaintiff 
had  sued  out  common  process  against  the  defendant  gen- 
erally, but  had  declared  against  him  as  administrator. 
Opinions  were  delivered  by  Lord  Chief  Justice  Dallas  and 
Justices  Burroughs  and  Richardson,  all  of  whom  agreed 
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that  the  application  should  be  denied  and  the  rule  dis- 
charged. The  Lord  Chief  Justice  said  it  had  long  since 
been  decided  that,  in  a  suit  begun  by  the  service  of  a  com- 
mon capias,  the  plaintiff  might  declare  in  whatever  action 
he  thought  proper.  "The  only  object  of  the  process  is 
to  compel  the  party  against  whom  it  is  issued  to  appear, 
and  when  he  is  in  court  the  plaintiff  in  his  declaration 
discloses  the  form  and  cause  of  action  for  which  he  sues." 
Mr.  Justice  Burrough  declared  it  to  be  "quite  clear  that 
the  object  of  the  process  is  merely  to  bring  the  defendant 
into  court;"  and  Mr.  Justice  Richardson  observed:  "It 
has  long  since  been  established  that  on  common  process 
the  plaintiff  may  declare  as  an  executor  or  administrator, 
and  it  appears  to  me  that  this  principle  applies  more 
strongly  to  the  case  of  a  defendant  who  is  declared  against 
in  his  representative  capacity.  Although  it  may  be  in- 
convenient to  him  to  be  at  first  unacquainted  with  the 
precise  nature  of  the  plaintiff's  claim,  still  the  court  ought 
not  either  to  alter  or  extend  the  practice  in  this  respect." 
While  other  English  decisions  may  be  found  at  nisi  priu» 
in  conflict  with  this  view,  the  case  cited  and  others  to  the 
same  effect  suffice  to  show  that  a  frequent  judicial  recog- 
nition of  the  fact  that,  when  a  particular  person  has  been 
served  with  process  not  specifying  the  precise  capacity  in 
which  he  is  sought  to  be  charged,  he  has,  nevertheless,  been 
brought  into  court  to  such  an  extent  that  he  may  be  de- 
clared against  in  a  representative  character.  In  other 
words,  an  action  against  him  has  been  commenced,  and,  if 
the  plaintiff  by  averments  in  the  declaration  makes  mani- 
fest his  purpose  to  charge  him  only  in  a  representative  ca- 
pacity, he  may  be  permitted  to  do  so  without  being  placed 
in  the  same  position  as  that  which  he  would  occupy  if 
required  to  begin  the  suit  anew.  The  court  in  the  case 
supposed  IS  deemed  to  have  acquired  jurisdiction  over  the 
person  of  the  individual  served,  and  may  continue  to 
exercise  that  jurisdiction  over  him  in  any  capacity  in 
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which  the  plaintiff  seeks  to  render  him  liable^  provided 
only  that  he  in  his  own  person  is  the  only  one  called  upon 
to  litigate  the  issue  proffered  by  the  declaration. 

This  conclusion  is  not  in  conflict  with  the  rule  that  a 
former  judgment  includes  a  party  only  in  the  character 
in  which  he  was  sued.  (See  Leonard  v.  Pierce,  182  N.  Y., 
431-432;  76  K  E.,  313),  and  cases  there  cited.  As  was 
said  by  Judge  Haigbt  in  that  case :  ^^If  the  judgment  was 
for  or  against  an  executor,  administrator,  assignee,  or 
trustee,  it  would  not  preclude  him  in  an  action  affecting 
him  personally  from  disputing  the  findings  or  judgment 
although  the  same  questions  are  involved."  So  here,  if 
the  present  action  had  gone  on  against  the  United  States 
Mortgage  and  Trust  Company  as  trustee,  judgment  therein 
would  not  have  been  binding  upon  the  corporation  simply 
as  such  without  reference  to  its  representative  capacity. 
That  fact,  however,  is  not  perceived  to  have  any  bearing 
upon  the  question  of  the  power  to  amend  or  the  effect  of 
the  amendment  when  allowed.  Nor  does  the  decision  of 
this  court  in  Shaw  v.  Cock,  supra^  demand  a  different  con- 
clusion, for  there  the  effect  of  the  amendment  permitted 
wias  to  bring  into  the  action  a  corporation  which  had  never 
been  in  it  before,  whereas,  here  there  was  no  change  in 
the  particular  defendant  sought  to  be  charged,  but  merely 
a  change  in  the  capacity  in  which  he  was  sued. 

I  have  said  in  the  beginning  of  this  opinion  that  the 
evidence  was  sufficient  to  sustain  the  recovery,  but  per- 
haps I  ought  to  add  a  few  more  words  on  this  subject, 
inasmuch  as  the  case  has  been  twice  tried  and  the  first 
judgment  in  favor  of  the  plaintiff  was  reversed  by  the 
Appellate  Division  because  of  the  meagemess  of  proof 
to  show  just  how  the  injuries  were  caused.  (Boyd  v. 
U.  S.  Mortgage  &  Trust  Co.,  94  App.  Div.,  413,  88  K  Y. 
Supp.,  289).  Upon  the  trial  now  under  review,  however, 
the  defects  then  pointed  out  were  supplied  by  the  testi- 
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mony  of  Mr.  J.  Gkorge  Payne,  the  broker's  agent,  who 
accompanied  the  plaintiff  to  the  apartment  house  where 
she  was  injured,  from  which  it  appears  that  she  fell  from 
the  side  of  a  stairway  which  she  was  ascending  at  his 
instance,  and  which  was  improtected  by  any  balustrade 
on  that  side.  According  to  her  statement,  she  was  about 
to  go  toward  a  doorway  which  was  lighted  with  the  light 
of  day,  and  this  young  man  told  her  not  to  do  that,  but  to 
go  ahead.  "To  go  ahead  was  to  go  through  another  door- 
way which  seemed  pitch  black  dark.  I  crossed  the  thresh- 
old, took  another  step,  and  said,  *No,  you  better  go  ahead,' 
he  was  on  my  left.  He  passed  me  on  my  right  and  I  felt 
myself  going  down,  down,  and  a  horrible  sensation.  The 
place  into  which  I  fell  was  not  visible  at  the  time."  Mr. 
Payne  testified  that  the  plaintiff  would  not  have  fallen  if 
there  had  been  a  balustrade  there. 

It  seems  to  me  that  the  proof  now  presents  all  the  ele- 
ments necessary  to  charge  the  defendant  with  liability. 
The  defendant  owning  the  building  employed  Greene  & 
Taylor  to  procure  tenants  for  apartments  therein.  This 
employment  contemplated  the  inspection  of  such  apart- 
ments under  the  direction  of  Greene  &  Taylor.  It  is  true, 
there  is  testimony  by  a  former  officer  of  the  defendant  cor- 
poration to  the  effect  that  Greene  &  Taylor  were  directed 
not  to  take  any  persons  to  inspect  the  building  without  in- 
forming them  that  they  would  do  so  at  their  own  risk,  but 
it  does  not  appear  that  the  plaintiff  was  ever  so  informed. 
She  went  to  the  apartment  house  at  the  instance  of  Greene 
&  Taylor,  conducted  by  their  representative,  whose  di- 
rections as  to  her  movements  she  implicitly  obeyed,  and 
while  so  doing  she  was  injured  in  consequence  of  the  un- 
guarded condition  of  a  stairway.  I  think  a  jury  might 
well  find  the  owner  chargeable  with  negligence  under  such 
circumstances,  and  the  intending  tenant  free  from  con- 
tributory negligence.     Such  was  the  view  of  a  majority 
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of  the  Appellate  Division  on  the  Iftst  appeal,  and  with  that 
view  I  concur. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEW,  Oh.  J. ;  Gray,  Haioht,  Vann,  Wbbnbb  and 
HisoooK,  JJ.,  concur 

Judgment  affirmed. 

Note  on  Amendment  of  Pleadings  Changing  Capacity  of  Party. 
I.    Statute. 
9.    Plaintiffs. 

a.  Individuals,  representatives,  etc 

b.  Corporations,  associations. 
3     Defendants. 

a.  Individuals,  representatives,  etc. 

b.  G)rporations,  associations. 

4.  Amendment  at  Special  Term. 

5.  Amendment  after  trial. 

6.  Statute  of  limitations. 
7  Costs. 

I.    Statutil 

The  power  of  the  court  with  reference  to  the  amendment 
of  pleadings  by  changing  the  parties,  is  based  on  the  Code  of  Civil 
Procedure,  Sect  723,  which  expressly  provides  that  "the  court  may, 
upon  the  trial,  or  at  any  other  stage  of  the  action,  before  or  after 
Judgment,  in  furtherance  of  justice,  and  on  such  terms  as  it  deems 
just,  amend  any  process,  pleading,  or  other  proceeding,  by  adding 
or  striking  out  the  name  of  a  person  as  a  party,  or  by  correcting  a 
mistake  in  the  name  of  a  party."  This  section  of  the  Code  was  ap- 
plied in  the  following  cases  to  the  amendment  of  pleadings  by  chang- 
ing the  capacity  of  a  party  to  the  action. 

2.    Plaintiffs. 
a.    Indfviduah,  representatives,  etc. 

The  rule  prohibiting  an  amendment  by  the  insertion  of  the  name 
of  a  new  party,  was  held  in  Heckemann  v.  Young,  18  Abb.  N.  C. 
196,  not  to  be  violated  by  an  amendment  of  the  pleadings  in  an  ac- 
tion for  goods  sold  by  a  party  carrying  on  business  in  the  name  of 
a  deceased  person,  by  changing  the  title  of  the  summons  and  com- 
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plaint  so  as  to  designate  the  plaintiff  as  ''trading  under  the  name 
of"  the  deceased. 

In  Taylor  v.  Gumee,  26  Hun,  624,  which  was  an  action  against  a 
supervisor  of  a  town  who  acted  as  "trustee  of  the  gospel  and  school 
tot,"  for  the  loss  of  funds  improperly  invested,  brought  by  his  suc- 
cessor, the  court  said  that  the  complaint  may  be  amended  so  as  to 
lescribe  the  plaintiff  in  his  proper  capacity  as  trustee,  since  the 
funds  belong  to  the  town  and  the  plaintiff  is  entitled  to  their  cus- 
tody by  virtue  of  his  office.  Apparently  the  amendment  in  this  case 
^as  made  after  trial. 

So  a  complaint  in  an  action  to  recover  penalties  for  the  violation 
of  the  Act  of  1857  to  surpress  intemperance,  brought  in  the  name 
of  the  Commissioners  of  excise,  was  amended  in  Pomroy  v.  Sperry, 
16  How.  Prac,  211,  by  changing  the  designation  of  the  plaintiff  to 
*'the  board  of  commissioners  of  excise,"  pursuant  to  the  provisions 
of  such  statute  that  actions  for  violations  should  be  brought  ex- 
clusively in  the  name  of  "the  board  of  commissioners  of  excise." 

An  action  brought  under  2  R.  S.  763,  Sect.  25,  by  an  agent  of  one 
of  the  state  prisons  in  the  name  of  his  office  alone,  was  ordered  in 
Agent  of  Mt.  Pleasant  Prison  v.  Rikeman,  i  Denio,  279,  to  be 
^imended  by  prefixing  the  proper  name  of  the  official. 

Upon  the  trial,  the  court  in  Kaplan  v.  New  York  Biscuit  Co.,  5 
App.  Div.,  60,  38  N.  Y.,  Supp.  1049,  properly  permitted  the  sum- 
mons and  complaint  in  an  action  for  negligent  injuries  originally 
brought  in  the  name  of  "Michael  Kaplan  as  guardian  ad  litem  of 
Simon  Kaplan"  as  plaintiff,  to  be  amended  so  that  the  action  would 
be  entitled  in  the  name  of  the  infant  by  his  guardian.  In  rendering 
its  decision  the  court  relied  on  Spooner  v.  Delaware,  L.  &  W.  R. 
Co.,  IIS  N.  Y.,  22,  21  N.  E.,  696,  in  which  there  is:  a  dictum  to 
the  effect  that  a  defect  in  the  name  of  the  plaintiff,  such  as  existed 
in  the  Kaplan  case,  could  have  been  obviated  by  a  very  simple  and 
informal  amendment. 

Plaintiff's  misdescription  in  the  complaint  of  his  representative 
character  was  held  in  Risley  v.  Wightman,  13  Hun,  163,  to  be 
amendable. 

A  complaint  by  an  individual  banker  entitled,  by  mistake,  in  the 
name  of  the  bank  under  which  he  did  business,  was  held  in  Bank 
of  Havana  v.  Magee,  20  N.  Y.,  355,  to  be  amendable  under  Sect 
163  of  the  Code.  The  substance  of  this  section  is  embodied  in 
Sect,  723  of  the  present  Code. 

But  the  court  held  in  Phillips  v.  Melville,  10  Hun,  211,  that  a 
new  action  would  be  created  by  striking  out  the  word  "executrix" 
from  the  summons  and  complaint,  in  an  action  by  a  wife  as  execu- 
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trix  of  her  deceased  husband's  estate,  to  recover  the  possession  of 
certain  personal  property,  where  it  appeared  upon  the  trial  that  the 
wife  herself  was  the  real  owner  of  the  property  in  question. 

b.    Corporations,  associations, 

A  mistake  in  the  corporate  name  of  the  plaintiffs  in  a  pleading 
describing  them  as  "The  Trustees  of  the  First  Baptist  Society,"  in- 
stead of  'The  First  Baptist  Society,"  was  held  in  Trustees  of 
First  Baptist  Society  v.  Robinson,  21  N.  Y.,  234,  to  have  been  prop- 
erly amended. 

The  complaint  in  Dean  v.  Gilbert,  92  Hun,  427,  36  N.  Y.,  Supp. 
1004,  alleged  that  the  plaintiff,  The  Ontario  Improvement  and  Gas 
Company,  Limited,  was  an  association  and  the  action  was  entitled 
in  the  name  of  Dean,  as  its  president.  The  plaintiff  was  in  fact  a 
corporation  and  an  amendment  was  allowed,  under  Sect.  723  of  the 
Code,  striking  the  name  of  the  president  from  the  title  of  the  ac- 
tion and  leaving  the  name  of  the  corporation  to  stand  as  the  plain- 
tiff. The  purpose  of  the  amendment,  said  the  court,  is  not  to  make 
any  change  in  the  defendants,  but  simply  to  continue  the  action 
against  them  in  the  name  of  the  plaintiff  corporation  as  a  party  ben- 
eficially interested,  and  in  the  complaint  described  as  an  associa- 
tion, and  the  defendants  could  not  be  surprised  to  their  prejudice 
by  the  allowance  of  such  an  amendment.  Lewis,  J.,  dissented  on 
the  ground  that  there  was  no  more  propriety  in  substituting  a  cor- 
poration in  the  place  of  the  plaintiff  alleged  to  be  an  association, 
than  there  would  be  in  substituting  one  corporation  for  another. 
3.  Defendants. 
a.    Individuals,  representatives,  etc. 

The  power  of  the  court  to  grant  an  amendment,  changing  the  ac- 
tion from  one  against  the  defendants  representatively  to  one  against 
them  individually,  is  fully  sustained  (Kerrigan  v.  Peters,  108  App. 
Div.,  292,  95  N.  Y.,  Supp.  723 ;  Southack  v.  Gleason,  49  Misc.,  445, 
98  N.  Y.,  Supp.  859;  Boyd  v.  United  States  Mortg.  &  T.  Co.,  38 
N.  Y.  Civ.  Pro.  R.  i.) 

As  was  suggested  in  Dean  v.  Gilbert,  supra.,  the  amendment  may 
be  regarded  in  the  sense  of  the  correction  of  the  name,  rather  than 
the  substitution  of  a  different  party. 

Thus,  the  court  may  permit  a  summons  and  complaint  to  be 
amended  by  striking  out,  after  the  names  of  the  defendants,  the 
words  "as  executors,  etc.,"  thereby  changing  the  action  to  one 
against  the  same  defendants  personally  (Kerrigan  v.  Peters,  supra.) 
One  of  the  leading  authorities  in  this  connection  is  Tighe  v.  Pope. 
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i6  Hun,  i8o,  which  is  sufficiently  set  out  in  the  opinion  in  Boyd 
V.  United  Stotes  Mortg.  &  T.  Co.,  38  N.  Y.  Civ.  Pro.  R.  i. 

In  such  a  case  the  summons  should  be  amended  as  well  as  the 
complaint  (Southack  v.  Gleason,  supra.) 

A  complaint  against  the  right  persons,  but  by  mistake  naming 
them  as  representatives  of  the  wrong  decedent,  was  amended  in  Mc- 
Elwain  v.  Coming,  12  Abb.  Prac,  16,  for  the  purpose  of  correcting 
a  mere  misdescription  of  the  real  parties. 

And  a  delay  of  two  years  after  service  of  the  summons  before 
making  application  to  amend  was  not  regarded  in  McElwain  v. 
Coming,  supra.,  as  a  fatal  objection  to  the  application;  but  the  court 
required  the  plaintiff  to  stipulate,  as  a  condition  to  the  amendment, 
not  to  collect  in  the  action  more  than  remained  in  the  hands  of  the 
administrators,  where  the  latter,  supposing  the  claim  to  be  barred 
by  the  statute  of  limitations,  had  paid  out  a  greater  part  of  the 
money  of  the  estate. 

In  Moore  v.  Moore,  44  App.  Div.,  253,  60  N.  Y.,  Supp.  653,  it  was 
held  that  the  designation  of  the  defendant  as  temporary  administra- 
trix was  properly  changed  by  way  of  supplemental  complaint,  so  as 
to  describe  her  as  defendant  with  will  annexed,  where  it  appeared 
that  the  defendant  represented  the  estate  as  temporary  administra- 
trix when  the  summons  was  served,  but  subsequent  to  the  commence- 
ment of  the  action  letters  of  administration  with  the  will  annexed 
were  issued  to  her. 

A  summons  and  complaint  in  an  action  on  an  insurance  policy  ex- 
ecuted by  an  attorney  in  fact,  charging  the  defendant  individually 
was  properly  amended  so  as  to  change  the  action  to  one  against  him 
as  attorney  in  fact  (Alker  v.  Rhoads,  73  App.  Div.,  158,  76  N.  Y, 
Supp.  808. 

In  Bannerman  v.  Quackenbush,  11  Daly,  529,  an  amendment  was 
allowed  at  the  trial  so  as  to  charge  the  defendants  personally,  in- 
stead of  as  co-partners. 

But  an  entirely  new  cause  of  action  would  be  substituted  by  an 
amendment  of  a  complaint  at  the  trial,  in  an  action  brought  against 
trustees,  as  such,  for  damages  for  injuries  resulting  from  their  fail- 
ure to  repair  a  stairway  on  the  trust  property,  so  as  to  charge  the 
trustees  personally,  in  which  capacity  they  would  primarily  at  least 
be  held  liable  for  the  injuries  (Keating  v.  Stevenson,  21  App.  Div.. 
604,  47  N.  Y.,  Supp.  847.)  On  the  other  hand,  in  Boyd  v.  Unit- 
ed States  Mortg.  &  T.  Co.,  in  which  the  facts  are  almost  iden- 
tical with  those  in  the  Keating  case,  the  court  held  that  such  an 
amendment  may  be  made  prior  to  the  trial  of  the  action.  It  was 
probably  on  the  doctrine  of  the  Keating  case  that  the  plaintiff  in 
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Boyd  V.  United  States  Mortg.  &  T.  Co.,  38  N.  Y.  Civ.  Pro.  R.  i, 
moved  to  amend. 

A  similar  decision  was  reached  in  Zimmer  v.  Chew,  34  App.  Div., 
504,  54  N.  Y.,  Supp.  685,  in  which  an  amendment  was  asked  at  the 
trial  converting  the  action  against  executors,  into  one  against  them 
individually. 

And  an  application  at  the  trial  to  amend  a  complaint  against  in- 
dividuals, as  such,  so  as  to  charge  them  as  trustees  of  a  school  dis- 
trict, was  held  in  Shuler  v.  Meyers,  5  Lans.,  170,  to  have  been  prop- 
erly refused,  on  the  ground  that  such  an  amendment  would  have 
changed  the  nature  of  the  action. 

It  was  regarded  in  Smith  v.  Stagg,  11  Weekly  Dig.,  439,  47  N.  Y., 
Super  Ct.  514,  as  a  substantial  change  in  the  claim  to  allow,  on  tbe 
trial,  an  amendment  of  the  complaint  against  the  defendants  as 
sureties  on  a  lease,  so  as  to  charge  them  as  principals  also.  The 
court  said  that  it  can  scarcely  be  claimed  that  an  action  against  tht 
surety  and  an  action  against  the  principal  do  not  rest  on  different 
facts  and  theories  of  the  law. 

b.    Corporations,  associations, 

A  new  defendant  is  not  substituted  in  a  complaint  naming  the 
defendant  as  the  "Courier  Company"  by  an  amendment  of  the  sum- 
mons and  complaint  changing  the  title  of  the  defendant  to  "George- 
Bleistein,  as  president  of  the  Courier  Company,"  and  by  changing 
an  allegation  that  the  defendant  was  a  "corporation"  to  one  that  h 
was  an  "unincorporated  association."  The  court  said  diat  the 
amendment  desired  is  not  to  substitute  an  individual,  but  to  change 
the  name  so  to  conform  to  Code  of  Civil  Procedure,  Sect  1919 
(Munzinger  v.  Courier  Co.,  82  Hun,  575,  24  N.  Y.  Civ.  Proc  R., 
175,  31  N.  Y.,  Supp.  737.) 

In  Mack  v.  American  Express  Co.,  20  Misc.,  215,  45  N.  Y.,  Supp. 
362,  the  court  held,  under  authority  of  Sect.  1919  of  the  Code,  that 
the  failure  of  the  plaintiff  to  add  the  name  of  the  president  or  treas- 
urer in  an  action  against  a  joint  stock  company  may  be  corrected  by 
amendment,  since  such  an  amendment  is  not  a  change  in  the  par- 
ties to  the  action.  A  similar  decision  was  rendered  in  McKane  v. 
Democrat  General  Com.,  14  N.  Y.  Civ.  Proc.  R.,  126,  21  Abb.  N. 
C,  89,  I  N.  Y.,  Supp.  580. 

One  defendant  was  not  substituted  for  another  in  Reilly  v.  World 
Pub.  Co.,  14  N.  Y.  St.  Rep,  390,  in  which  the  amendment  struck  out 
the  name  of  the  World  Publishing  Company,  and  substituted  that 
of  the  Press  Publishing  Company.  The  summons  and  complaint 
had  been  served  upon  an  officer  of  the  latter  company  and  set  out 
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a  cause  of  action  for  libel  against  the  corporation  publishing  the 
New  York  World.  The  Press  Publishing  Company  was  in  fact  the 
publisher  of  the  newspaper,  so  the  case  was  merely  one  of  misnomer 
of  the  corporation  defendant,  and  the  amendment  did  not  change 
the  defendant,  but  merely  corrected  an  error  in  the  name  of  the 
defendant  served  and  sued. 

In  an  action  against  the  "Expressmen's  Aid  Society"  as  a  foreign 
corporation,  the  answer  alleged  that  the  defendant  was  a  voluntary 
association  and  not  a  corporation;  thereupon,  on  plaintiff's  motion, 
the  court  granted  an  amendment  of  the  title  of  the  summons  and 
complaint  so  as  to  substitute  as  defendants  the  names  of  the  per- 
sons constituting  this  voluntary  association,  since  the  plaintiff  ha4 
brought  her  action  against  the  right  defendants,  but  under  the  wrong 
name,  being  misled  by  the  conduct  of  the  parties  carrying  on  the 
business  in  the  name  of  the  "Expressmen's  Aid  Society."  The  court 
distinguished  this  case  from  those  in  which  a  party  had  actually 
sued  a  real  corporation  for  a  cause  of  action  existing  against  a  co- 
partnership (Envoy  v.  Expressmen's  Aid  Society,  21  N.  Y.,  Supp. 
641. 

In  Newton  v.  Milleville,  17  Abb.  Prac,  3i8n,  the  action  was  origi- 
nally brought,  as  alleged  in  the  complaint,  against  a  corporation  ta 
the  corporate  name;  an  amendment  was  allowed  by  changing  the 
action  to  one  against  those  persons  named  who  were  found  to  be 
the  true  defendants. 

A  summons  and  complaint  inadvertantly  entitled  in  the  name  of 
the  defendant  corporation,  was  amended  in  Hulbert  v.  Hohman,  » 
Misc.,  248,  49  N.  Y.,  Supp.  633,  under  Sect.  723  of  the  Code,  so  as 
to  make  the  receiver  the  defendant  instead. 

Under  Sect  173  of  the  old  Code  (which  is  Sect  723  of  the  pres- 
ent Code)  in  furtherance  of  justice,  the  court  in  FuUer  v.  Webster 
Fire  Ins.  Co.,  12  How.  Prac.,  293,  directed  an  amendment  of  the 
pleading  so  as  to  bring  the  action  against  the  receiver  of  a  defunct 
corporation,  instead  of  against  the  corporation  itself,  and  that  the 
answer  of  the  corporation  stand  as  the  receiver's  answer. 

A  motion  to  amend  a  sununons  in  an  action  against  a  defendant 
ceiled  "The  New  York  Novelty  Company,"  was  granted  in  Skoog 
V.  New  York  Novelty  Co.,  4  N.  Y.  Civ.  Proc.  R.,  144,  so  as  to  in- 
teft  the  real  names  of  the  defendants  in  place  of  the  name  under 
which  they  did  business  as  co-partners.  In  this  case  the  defendants 
had  been  served  personally,  and  the  court  said  that  in  truth  there 
was  no  "The  New  York  Novelty  Company,"  except  as  it  repre- 
sented the  real  defendants. 
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A  summons  and  complaint  misdescribing  the  defendant  as  the 
"Solomon  Toube  Co."  was  properly  amended  by  striking  out  the 
name  of  the  alleged  corporation  and  substituting  that  of  Solomon 
Toube,  when  no  such  corporation  existed  and  Solomon  Toube  was 
the  one  upon  whom  the  summons  and  complaint  were  served  (But- 
ler Hard  Rubber  Co.  v.  Solomon  Toube  Co.,  38  N.  Y.  Civ.  Pro. 
R.  24.) 

But  an  amendment  which  changes  a  party  defendant  by  substitut- 
ing a  corporation  in  place  of  an  individual,  cannot,  according  to 
the  doctrine  laid  down  in  Licausi  v.  Ashworth,  78  App.  Div.,  486, 
7p  N.  Y.,  Supp.  631,  be  sustained  under  Sect  723  of  the  Code.  In 
this  case  the  plaintiff  brought  an  action  for  negligent  injuries  against 
his  employer,  one  Ashworth,  and  alleged  in  his  complaint  that  the 
defendant  carried  on  business  under  the  name  of  the  Stanley  Hod 
Elevator  Company.  After  the  service  of  the  answer  the  plaintiff 
ascertained  from  a  mercantile  agency  that  the  Stanley  Hod  Eleva- 
tor Company  was  a  corporation,  and  that  Edmund  S.  Ashworth  was 
the  president  and  "owner  of  the  corporation."  The  plaintiff  then 
moved  to  substitute  the  Stanley  Hod  Elevator  Co.  in  place  of  Ash- 
worth, but  the  motion  was  denied.  It  was  said  in  the  case  that  al- 
though it  appears  that  Ashworth  was  the  president  of  the  corpora- 
tion at  the  time  of  the  service  of  the  summons,  it  is  manifest  that 
he  was  not  served  as  such  president,  but  that  the  summons  and  com- 
fiflaint  were  directed  against  him  as  an  individual  and  not  intended 
to  affect  the  corporation  at  all;  and  that  notice  which  the  plaintiff's 
attorney  obtained  from  the  mercantile  agency  of  the  real  charac- 
ter of  the  defendant,  when  the  motion  to  amend  was  made,  was 
suggestive  of  the  possibility  or  probability  that  the  employer  was 
really  a  corporation  and  not  an  individual  and  was  sufficient  to  put 
the  attorney  upon  inquiry  as  to  this  question  and  the  client  assumed 
the  risk  of  the  mistake  which  he  made  in  suing  Ashworth  individ- 
ually instead  of  the  Stanley  Hod  Elevator  Company. 

The  court  refused  in  Bassett  v.  Fish,  75  N.  Y.,  303,  to  amend  the 
complaint  in  an  action  for  negligent  injuries  against  the  trustees 
of  a  school  district,  by  striking  out  the  names  of  the  defendants  and 
inserting  that  of  the  corporation,  on  the  ground  that  it  would  be  a 
change  of  parties  and  that  the  court  had  no  jurisdiction  of  the  cor- 
poration; nor  would  the  court  amend  by  striking  out  the  names  of 
all  of  the  defendants  except  one,  and  designating  hun  as  trustee, 
since  that  would  work  a  complete  change  of  the  theory  of  the  action. 
A  motion  to  amend  the  summons  and  complaint  by  correcting  the 
name  of  the  defendant  was  also  denied  in  Levick  v.  Niagara  Falls 
Home  Tel.  Co.,  52  Misc.,  290,  102  N.  Y.,  Supp.  150,  in  which  the 
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plaintiff  intended  *.o  sue  a  corporation  known  as  the  "Niagara  Coun- 
ty Home  Telephone  Company,"  for  causing  a  death  by  negligence, 
but  instead  began  an  action  against  the  "Niagara  Falls  Home  Tele- 
phone Company,"  a  company  which,  with  others,  had  been  merged 
into  the  corporation.  After  the  defendant  had  answered  denying 
its  corporate  existence,  the  plaintiff  moved,  on  notice  to  the  at- 
torney of  the  defendant  only  and  not  to  the  real  defendant,  to 
amend  substituting  the  name  of  the  corporation.  But  the  court  de- 
nied the  motion  on  the  ground  that  no  notice  had  been  given  th« 
real  defendant  intended  to  be  sued. 

In  a  somewhat  similar  case.  Ward  v.  Terry  &  Tench  Const.  Co., 
1 18  App.  Div.,  80,  102  N.  Y.,  Supp.  1066,  the  court  permitted  the 
amendment  of  the  summons  and  complaint  In  this  case  the  plain- 
tiff intended  to  bring  an  action  for  negligence  against  the  "Terry 
&  Tench  Company"  and  not  against  the  "Terry  &  Tench  Construc- 
tion Company,"  as  designated  in  the  summons  and  complaint.  The 
former  company  occupied  the  same  offices  and  conducted  the  same 
line  of  business  formerly  carried  on  by  the  latter  company;  the 
summons  and  complaint  were  served  on  one  who  was  vice-president 
and  treasurer  of  the  new  company  and  who  had  occupied  the  same 
position  in  the  old.  It  did  not  appear  that  the  person  killed  had 
any  relations  with  the  old  company,  and  it  is  manifest  that  the  plain- 
tiff intended  to  sue  the  company  in  whose  employ  the  decedent  had 
been;  the  plaintiff  was  not  aware  that  there  were  two  corporations 
with  names  identical,  except  that  the  new  company  had  dropped 
the  word  "Construction,"  one  of  which  had  gone  out  of  business 
and  was  succeeded  by  the  other,  without  change  or  notice  to  the 
public  other  than  filing  the  certificate  of  incorporation.  "In  these 
circumstances,"  said  the  court,  "I  think  it  is  quite  immaterial  that 
there  was  in  existence  an  old  company  having  the  corporate  name 
of  which  the  plaintiff  originally  designated  the  defendant.  On  the 
facts  disclosed  that  circumstance  is  not  sufficient  to  bring  the  case 
within  the  rule  that  you  cannot  by  an  amendment  strike  out  the 
name  of  one  party  and  substitute  another  defendant  in  his  place." 
This  case  is  distinguishable  from  Levick  v.  Niagara  Falls  H.  Tel. 
Co.,  supra.,  in  that  in  the  Ward  case  service  had  been  made  on  the 
right  party  and  the  defendant  had  notice  from  the  allegations  of 
the  complaint  that  it  was  the  party  intended  to  be  sued. 

4.    Amendment  at  SpEaAL  Term. 

The  court  at  trial  term  has  no  power  to  permit  an  amendment 
of  a  complaint  in  an  action  against  trustees,  as  such,  so  as  to  charge 
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them  personally,  but  it  should  be  granted,  if  at  all,  at  Special  Term 
(Keating  v.  Stevenson,  Supra.) 

It  was  assumed  in  Boyd  v.  United  States  Mortg.  &  T.  Co.,  that 
the  Supreme  Court  at  Special  Term  possessed  authority  to  permit 
the  amendment  of  the  summons  and  complaint  changing  the  ca- 
pacity of  the  defendant. 

And  in  Bassett  v.  Fish,  supra.,  the  court  suggested  that  any  mo- 
tion for  amendment  will  better  be  made  and  heard  at  a  Special 
Term  of  the  Supreme  Cour.t 

S-    Amendment  After  Trial. 

A  summons  and  complaint  cannot  be  amended  after  trial,  under 
the  authority  of  the  Code  of  Civil  Procedure,  Sect.  723,  so  as  to 
change  the  action  originally  brought  against  the  defendant  individ- 
ually, into  one  against  him  in  his  representative  capacity.  The 
court  declared  that  such  an  amendment  changed  "the  claim  or  de- 
fense" within  the  meaning  of  the  Code  and  substituted  a  new  and 
different  cause  of  action  (United  Press  v.  A.  S.  Abell  Co.,  73  App. 
Div.,  240.  76  N.  Y.,  Supp.  692.)  The  same  rule  was  applied  in  Van- 
Cott  V.  Prentice,  104  N.  Y.,  45,  10  N.  E.,  257,  affirming  35  Hun,  317, 
in  which  an  attempt  was  made  to  amend  so  as  to  charge  the  de- 
fendants individually. 

But  an  amendment  was  allowed  in  Haddow  v.  Haddow,  3  Thomp. 
&  C.,  Tjy,  after  trial.  This  case  was  an  action  for  an  account 
brought  by  the  plaintiff  in  her  own  right;  the  defendant  by  a  sup 
plemental  answer  alleged  that  the  plaintiff  had  been  appointed  ad- 
ministratrix, and  that  fact  being  proved,  the  judgment  directed  the 
payment  to  her  as  administratrix.  The  court  held  that  since  the 
proof  showed  that  the  plaintiff  was  entitled  to  this  relief,  the 
pleadings  might  be  considered  as  amended  in  conformity  with  the 
facts. 

The  defendant  was  defeated  in  Wright  v.  Williams,  5  Cow.,  501, 
which  was  a  replevin  action,  for  a  technical  defect  in  his  avowry 
which  was  as  executor,  when  it  should  have  been  as  heir  or  de- 
visee, but  the  court  allowed  him  to  amend  on  payment  of  costs. 

An  amendment  was  granted  after  trial  in  Thurber-Whyland  Co. 
V.  Klittncr,  16  N.  Y.,  Supp.  828,  in  which  the  summons  was  by  mis- 
take entitled  in  the  partnership  name  of  "Thurber,  Wheyland  &  Co.," 
instead  of  in  the  name  of  "The  Thurber-Whyland  Co.,"  a  corpora- 
tion, which  succeeded  the  partnership  and  continued  its  business. 
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accumulated  in  their  hands.  Thereupon  proceedings 
were  instituted  by  him  to  obtain  such  relief,  which  finally 
resulted  in  a  decree  entered  by  the  surrogate,  upon  the 
consent  of  the  parties,  by  which  the  $2,500  income  accu- 
mulated in  the  hands  of  tiie  trustees  was  directed  to  be  paid 
over  to  Franklin  J.  Bischoff  and  wife  for  their  support 
and  maintenance.  Thereupon  Williams  served  upon  the 
trustees  and  their  attorney  a  notice  of  his  lien  for  services 
rendered,  which  he,  by  this  proceeding,  seeks  to  have  es- 
tablished and  paid.  The  surrogate  denied  his  application 
and  dismissed  the  proceedings,  upon  the  ground,  as  stated 
in  his  opinion,  that  the  beneficiary  of  the  trust  had  no 
power  to  create  a  lien  upon  the  income,  and  therefore  the 
attorney  did  not  obtain  a  lien  thereon  by  virtue  of  his  re- 
tainer. 

The  income  derived  from  the  trust  estate,  in  so  far  as  it 
was  necessary  for  the  support  and  education  of  Franklin, 
his  wife  and  children,  was  inalienable,  unassignable,  and 
not  subject  to  process  on  behalf  of  creditors  But  under 
our  statute  "where  a  trust  is  created  to  receive  the  rents 
and  profits  of  lands  and  no  valid  direction  foor  the  ac- 
cumulation is  given,  the  surplus  of  such  rents  and  profits 
beyond  the  sum  that  may  be  necessary  for  the  education 
and  support  of  the  person  for  whose  benefit  the  trust  is 
created,  shall  be  liable  in  equity  to  the  claims  of  the  cred- 
itors of  such  person  in  the  same  manner  as  other  personal 
property  which  cannot  be  reached  by  an  execution  at 
law."  This  provision  of  the  statute  has  been  held  to  apply 
to  trusts  created  of  personal  property.  (Dittmar  v. 
Gould,  60  App.  Div.,  94,  69,  N.  Y.  Supp.,  708.)  In 
view  of  this  provision  of  the  statute  it  has  been  suggested 
that  the  Surrogate's  Court  had  no  jurisdiction  to  deter^ 
mine  the  claim  of  Williams,  for  the  reason  that  the  sur- 
plus income  over  and  above  that  which  was  necessary 
for  the  support  and  education  of  Franklin  and  his  family 
could  not  be  reached  in  equity.     This  would,  doubtless, 
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be  the  case  if  the  attorney,  as  a  general  creditor,  was  en- 
deavoring to  reach  such  surplus,  but  such  is  not  his  posi- 
tion here.  In  the  proceeding  instituted  by  him  it  has 
been  adjudged  and  determined  that  the  $2,500  accumu- 
lated in  the  hands  of  the  trustees  was  necessary  for  Frank- 
lin's support  and  that  of  his  family,  and,  therefore,  there 
is  no  surplus  which  the  creditors  could  reach  in  equity. 
The  only  question,  therefore,  presented  is  as  to  whether 
the  income  from  the  trust  estate,  which  was  necessary  for 
the  support  and  education  of  Franklin  and  his  family, 
which  is  exempt  as  to  the  claims  of  creditors,  is  also  ex- 
empt as  to  the  claims  of  Williams. 

The  Code  of  Civil  Procedure,  Sect.  66,  which,  so  far  as 
is  important  to  be  now  considered,  provides  as  follows: 
*Trom  the  commencement  of  an  action  or  special  proceed- 
ing *  *  *  the  attorney  who  appears  for  a  party 
has  a  lien  upon  his  client's  cause  of  action,  claim  or  coun- 
terclaim, which  attaches  to  a  verdict,  report,  decision, 
judgment  of  final  order  in  his  client's  favor  and  the  pro- 
ceeds thereof  in  whosoever  hands  they  may  come;  and 
the  lien  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment  or  final  order.  The 
court,  upon  the  petition  of  the  client  or  attorney,  may  de 
termine  and  enforce  the  lien."  This  provision  of  the 
Code  pertaining  to  special  proceedings  applies  to  proceed- 
ings in  Surrogate'  Courts,  and  gives  an  attorney  a  lien 
upon  his  client's  claim  for  services  rendered  in  compelling 
an  accounting  by  executors  and  administrators.  (Matter 
of  Fitzsimmons,  174  N.  Y.,  15,  66  jSf.  E.,  554,  and  Matter 
of  Regan,  167  K  Y.,  338,  60  N.  E.,  668.)  Does  it  also 
give  a  lien  for  services  rendered  in  collecting  the  income 
derived  from  a  trust  estate,  is  the  additional  question  now 
presented. 

In  Estate  of  Hoyt,  12  Civ.  Proc.  R,  208,  Rollins,  Sur- 
rogate, in  substance,  held  that  an  attorney's  lien  for  serv- 
ices rendered  upon  a  contest  over  the  admission  to  pro- 
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PAUL  LEDOUX  v.  HERMAN  SAMUELS. 

SUPBSME  COUBT,  APELLATE  DIVISION,   SbCOND  DePABT- 
MENT,  Januaby,  1907. 

§  869. 

Bankruptcy— Title  to  Property  not  Described  in  Schedules. 

The  fact  that  the  schedules  of  a  bankrupt  do  not  show  his  owner- 
ship of  a  certain  strip  of  land,  does  not  prevent  his  assignee  from 
taking  title  to  the  strip  in  trust  for  creditors,  and  the  title  there- 
to remains  in  him  until  his  alienation  of  the  property  or  until 
another  title  has  sprung  up  by  virtue  of  adverse  possession. 

Adverse  Possession— Color  of  Title, 

A  grantee's  deed  to  a  strip  of  land  which  included  a  strip  owned 
by  him  when  he  became  a  bankrupt,  the  ownership  of  the  latter 
strip  then  being  in  his  assignee,  is  founded  on  a  written  instru- 
ment which  constitutes  color  of  title,  as  prescribed  by  Code  of 
Civil  Procedure,  Sect.  369,  so  that  plaintiff's  subsequent  posses- 
sion for  a  period  of  upwards  of  twenty  y^ars  was  sufficient  to 
confer  title  by  adverse  possession. 

(Decided  January,  1907.) 

Submission  of  controversy  on  an  agreed  statement  of 
facts.     Judgment  for  plaintiff. 

Mr.  Oeorge  F.  Alexander,  for  plaintiff; 
Mr.  Charles  Reinhardt,  for  defendant. 

HooKEB,  J. — This  is  a  submitted  controversy,  and  in- 
volves the  title  to  a  strip  of  land  four  inches  wide  and 
100  feet  long,  on  which  is  located  the  westerly  one-half 
of  a  party  wall.  By  deed,  recorded  May  9,  1871,  the 
plaintiff,  Paul  W.  Ledoux,  became  seized  of  the  entire 
block  of  land  bounded  by  Margaretta  street,  Eldert  street, 
Bushwick  avenue,  and  Broadway,  in  the  borough  of  Brook- 
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lyn.  In  the  same  year  he  built  the  party  wall  referred 
to,  and  prior  to  September,  1875,  he  had  disposed  of  all 
of  the  block  of  land  bounded  by  the  four  streets  mentioned, 
except  the  strip  four  inches  wide  on  Eldert  street,  100  feet 
east  from  Broadway  and  running  back  100  feet.  On  the 
20th  of  September,  1875,  the  plaintiff,  Paul  W.  Ledoux, 
was  adjudged  a  bankrupt  in  proceedings  in  voluntary  bank- 
ruptcy, and  on  March  21,  1876,  was  discharged  from  his 
debts.  His  petition  and  schedules  in  the  bankruptcy  pro- 
ceedings, however,  failed  to  show  his  ownership  in  the 
4-inch  strip  of  land.  An  assignee  of  his  estate  was  ajv 
pointed  and  qualified  in  the  bankruptcy  proceeding.  The 
plaintiff  was  not  aware,  at  the  time  of  the  bankruptcy,  of 
the  fact  that  the  4-inch  strip  had  not  been  disposed  of  and 
that  the  le^al  title  was  versed  in  him,  and  did  not  learn  of 
that  fact  until  1879.  In  that  year  one  Bernard  Dewitt 
acquired  title  to  the  premises  adjoining  the  strip,  and  by 
deed  dated  June  27,  1879,  and  recorded  on  August  4» 
1879,  conveyed  to  this  plaintiff  the  land  he  had  acquired ; 
the  discription  including  that  land  and  the  4-inch  strip. 
In  1881  the  plaintiff  conveyed  to  Mary  E.  Thompson  the 
land  described  in  his  deed  fri^m  Dewitt,  also  including  in 
the  description  the  4-inch  strip.  Some  time  thereafter 
his  grantee,  Mary  E.  Thompson,  reconveyed  to  him,  the 
plaintiff,  and  thereafter  he  conveyed  a  plot,  including  this 
4-inch  strip,  to  one  Miller,  who  later  conveyed  to  the  wife 
of  the  plaintiff,  and  she,  by  deed  dated  November  18, 
1891,  and  recorded  September  22,  1904,  deeded  to  the 
plaintiff.  By  agreement  dated  January  7,  1905,  plaintiff 
agreed  to  sell  and  convey  to  the  defendant,  Herman 
Samuels,  the  tract  of  land  bounded  north  by  Halsey  street, 
south  by  Eldert  street,  west  by  Broadway,  and  on  the  east 
by  the  east  line  of  the  4-inch  strip,  and  the  controversy  is 
whether  or  not  the  plaintiff  is  seised  of  marketable  title, 
entitling  the  plaintiff  to  a  decree  for  specific  performance 
of  that  contract. 
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It  must  be  evident  that,  upon  the  qualification  of  the 
plaintiff's  assignee  in  bankruptcy,  the  assignee  took  legal 
title  to  this  4-inch  strip  in  trust  for  the  benefit  of  credit- 
ors, and  this,  even  though  the  schedules  failed  to  disclose 
the  ownership  of  the  plaintiff  in  the  strip ;  and  in  him  the 
title  remained  and  was  bound  to  remain  until  there  had 
been  an  alienation  by  him,  or  until  another  title  had 
spnmg  up  by  virtue  of  adverse  possession.  The  plain- 
tiff took  title  from  Dewitt  in  1870,  in  a  deed  which  in- 
cluded this  4-inch  strip  in  the  description.  Under  the 
provisions  of  section  369  of  the  Code  of  Civil  Procedure, 
the  plaintiff's  claim  in  1879,  being  founded  upon  a  written 
instrument,  was  such  that  he  was  then  deemed  to  have 
been  holding  the  land  adversely.  Entry  and  possession 
under  a  deed,  without  right  in  the  grantor,  is  entry  under 
color  of  title,  and  the  possession  is  adverse.  Sands  v. 
Hughes,  53  N.  Y.  287.  The  plaintiff,  as  grantee  under 
deed  to  him  of  November,  1891,  and  his  predecessors  in 
title,  have  therefore  occupied  the  land  in  question  adverse- 
ly for  upwards  of  20  years,  and  a  title  by  adverse  pos- 
session has  arisen,  which  is  good.  ''Title  by  adverse 
possession  is  equally  strong  as  one  obtained  by  grant." 
Sherman  v.  Kane,  86  N.  Y.  57,  64. 

The  plaintiff  should  have  judgment,  with  costs.  All 
concur. 
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MAEY  SEATON  v.  CONSTANCE  C.  GARRISON, 

Appellant. 

.    Supreme  Couet^  Appellate  Division,  Fibst 
Department^  December,  1906. 

§  516. 

Pleading — A nswer — New  Matter — Rep ly. 

An  allegation  in  an  answer  to  a  complaint  in  an  action  against  a 
married  woman  for  goods  claimed  to  have  been  furnished  her, 
stating  that  the  same  had  been  sold  on  the  faith  and  credit  of 
her  husband,  and  further  stating  that  the  plaintiff  had  formerly 
brought  a  suit  against  the  defendant's  husband  for  the  same  bill 
of  goods  and  had  accepted  from  him  a  certain  sum  in  part  pay- 
ment of  the  goods  and  a  confession  of  judgment  for  the  value  of 
the  goods  mentioned  in  the  complaint,  sets  forth  a  new  defense 
in  the  nature  of  an  election  of  remedies  and  requires  a  reply  as 
prescribed  in  Code  of  Civil  Procedure,  Section  516,  which  pro- 
vides that  "Where  an  answer  contains  new  matter,  constituting  a 
defence  by  way  of  avoidance,  the  court  may,  in  its  discretion,  on 
the  defendant's  application,  direct  the  plaintiff  to  reply  to  the 
new  matter." 

(Decided  December,  1906.) 

Appeal  from  an  order  denying  a  motion  to  require  the 
plaintiff  in  an  action  for  goods  sold  a  married  woman,  to 
reply  to  an  allegation  in  an  answer  setting  up  new  matter, 
as  directed  by  Code  of  Civil  Procedure.  Section  516. 
Reversed. 

Mr.  Schuyler  C.  Carlton,  for  appellant. 
Mr.  Henry  U.  Hart,  for  respondent. 

Scott,  J. — Plaintiff  sues  for  goods  furnished,  alleging 
that  they  were  sold  to  defendant  at  her  request,  and  that 
she  agreed  to  pay  for  them.     In  addition  to  a  general 
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denial,  the  defendant  interposed  two  defenses.  One  al- 
leges that  she  was,  at  the  times  mentioned  in  the  com- 
plaint, a  married  woman,  living  with  her  husband,  as 
plaintiff  well  knew,  and  that  the  goods  were  sold  and  de- 
livered with  and  on  the  faith  and  credit  of  defendant's 
husband.  The  second  separate  defense,  repeating  the 
foregoing  allegation,  alleges  that  the  plaintiff  brought 
suit  against  defendant's  husband  for  the  same  bill  of  goods, 
and  accepted  from  him  at  dates  prior  to  the  commence- 
ment of  this  action  the  siun  of  $1,000  in  part  payment  for 
said  goods,  and  a  confession  of  judgment  for  the  price 
or  value  of  the  same  goods  sued  for  in  this  action.  The 
Code  of  Civil  Procedure  authorizes  this  court,  in  its  dis- 
cretion, to  compel  a  reply  to  new  matter  contained  in  an 
answer  and  therein  set  up  as  a  defense  by  way  of  avoid- 
ance, and  this  discretion  is  usually  exercised  where  the 
new  matter  is  of  such  a  character  as  to  indicate  that,  if 
true,  it  will  constitute  a  defense  to  the  action,  the  purpose 
being  to  simplify  the  issues  and  prevent  surprise  at  the 
trial.  We  are  of  opinion  that  the  second  separate  de- 
fense, wherein  the  defendant  in  effect  pleaded  an  election 
of  remedies  by  the  plaintiff,  is  of  a  character  which  called 
upon  the  court  to  exercise  its  discretion  and  to  require  a 
reply  to  be  served.  If  the  defendant  relies  upon  any 
fact's  by  which  she  expeicts  to  avoid  the  apparent 
sufficiency  of  this  defense,  she  should  be  required  to  plead 
them. 

The  order  appealed  from  will  therefore  be  reversed 
without  costs  in  this  court,  and  the  motion  granted  to  the 
extent  of  requiring  the  plaintiff  to  rely  to  the  second 
separate  defense  contained  in  the  answer.     All  concur. 
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MATTER  OF  JOSEPH  MAEX. 

Supreme  Coubt,  Appellate  Division,  First 
Depabtmfnt,  November,  1906. 

§67. 

Attorney  and  Client — Disbarment — Previous  Misconduct, 
An  attorney  who  had  been  licensed  to  practice  in  the  State  of  Tex- 
as and  who  subsequently  had  been  admitted  to  the  bar  in  the 
State  of  Virginia  under  a  different  name,  where  I  e  was  disbarred 
for  unprofessional  conduct,  and  who  afterwards  was  admitted  to 
.  practice  in  the  State  of  New  York  on  a  certificate  from  a  judge 
of  a  Texas  court,  suppressing  the  fact  of  his  disbarment  in  Vir- 
ginia, should  be  disbarred  in  the  State  of  New  York,  under  the 
authority  of  Code  of  Civil  Procedure,  Section  67,  which  pro- 
vides, in  part,  that  "An  attorney  and  counselor,  who  is  guilty 
of  any  deceit,  malpractice,  crime  or  misdemeanor,  or  who  is  guil- 
ty of  any  fraud  or  deceit  in  proceedings  by  which  he  is  admitted 
to  practice  as  an  attorney  and  counselor  of  the  courts  of  records 
of  this  State,  may  be  suspended  from  practice,  or  removed  from 
office." 

Same — Defense. 

It  is  no  defense  to  a  disbarment  proceedings,  instituted  on  the 
ground  that  the  attorney  had  been  disbarred  in  another  State  for 
giving  a  spurious  divorce,  to  say  that  his  client  desired  some 
paper  to  satisfy  her  parents  that  she  (lad  been  actually  divorced, 
and  that  he  told  her  when  he  delivered  her  tihe  paper  that  it  was 
void  and  not  a  bona  fide  judgment  of  any  court. 

(Decided  December,  igc6.) 

Motion  to  disbar  an  attorney  on  the  ground  of  fraud  in 
the  proceedings  by  which  he  was  admitted  to  practice,  as 
authorized  by  Code  of  Civil  Procedure.  Section  67. 
Granted. 

Mr.  J.  Frederick  Eagle,  for  petitioner. 

Mr.  Edwin  T.  Taliaferro,  for  respondent. 
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Per  Curiam. — It  appears  from  the  papers  upon  which 
this  motion  is  made  that  the  defendant,  whose  name  was 
originally  Joseph  Marx,  was  admitted  to  practice  as  an 
attorney  and  counsellor  at  law  in  this  state,  on  the  22d 
day  of  January,  1904,  on  a  petition  which  stated  that  he 
had  resided  in  the  state  of  Texas  for  many  years ;  that  he 
had  recently  removed  to  the  city  of  New  York  with  the 
intention  of  taking  up  his  domicile  therein,  and  that  he 
had  made  such  city  and  state  his  home  for  the  future ;  that 
he  had  been  duly  admitted  to  practice  as  an  attorney  in  the 
district  court  of  the  state  of  Texas,  and  as  such  attorney 
and  counselor  at  law  actually  practiced  in  the  said  court 
for  about  12  years.  Annexed  to  this  paper  was  a  certifi- 
cate of  the  judge  of  the  district  court  of  the  state  of  Texas 
for  the  Fifth  judicial  district,  which  certified  that  Joseph 
Marx  has  been  duly  admitted  to  practice  as  an  attorney 
and  counselor  at  law  in  the  said  court,  and  "had  actually 
and  continuously  practiced  in  said  court  for  a  period  of 
more  than  three  years  next  preceding  November,  1908." 

It  also  appeared  from  the  statement  of  the  said  Marx 
that  something  over  20  years  before  he  went  to  the  state 
of  Texas  and  engaged  in  the  banking  business ;  that  in  the 
year  1887  he  failed  in  business ;  and  that  after  such  fail- 
ure he  practiced  law  in  the  state  of  Texas,  although  when 
he  was  admitted  to  practice  does  not  appear.  On  the 
22d  day  of  March,  1898,  it  appears  that  he  obtained  an 
order  from  the  district  court  of  Bowie  county,  Texas, 
changing  his  name  to  Philip  Joseph  Morris.  At  some 
time,  the  exact  date  not  appearing,  he  left  Texas  and  went 
to  Virginia,  where  he  became  a  clerk  in  the  employ  of 
the  Norfolk  &  Western  Railroad  Company  at  Norfolk, 
under  the  name  of  P.  J.  Morris,  and  subsequently,  under 
that  name,  seems  to  have  been  admitted  to  the  bar  in 
Virginia,  and  commenced  to  practice  law  at  Norfolk. 
While  engaged  in  practice  in  that  city,  a  woman  named 
Julia  Ann  Anderson  applied  to  Marx  to  obtain  a  divorce 
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in  Virginia.  He  accepted  the  retainer  and  received  a 
fee  of  $50.  He  then  prepared  a  bill  of  complaint  for  a 
divorce  which  Mrs.  Anderson  verified,  but  no  action 
seems  to  have  been  commenced  in  the  courts  of  that  state. 
Subsequently  Morris  or  Marx  delivered  to  Mrs.  Anderson 
what  purported  to  be  a  decree  of  a  court  in  Dakota, 
whether  North  or  South  Dakota  not  being  stated,  grant- 
ing her  a  divorce  from  her  husband,  which  had  upon  it  a 
seal,  and  which  Mrs.  Anderson  testified,  in  a  proceeding 
in  Virginia,  to  which  attention  will  be  called,  was  given 
to  her  as  a  paper  that  freed  her  from  her  marriage.  It 
appeared,  and  it  was  subsequently  conceded  by  Morris  or 
Marx,  that  this  decree  was  spurious,  no  action  ever  having 
been  brought  or  maintained  in  the  courts  of  either  Dakota, 
and  that  this  instrument  was  manufactured  entirely  by 
Morris  or  Marx  and  delivered  to  his  client.  Subseqent 
to  this  time  Mrs.  Anderson  again  applied  to  Morris  or 
Marx  for  a  Virginia  divorce,  and  finally  Morris  or  Marx 
refused  to  have  anything  further  to  do  with  her.  She 
thereupon  conmienced  criminal  proceedings  against  him  in 
Virginia,  and  subsequently  the  Association  of  the  Bar 
of  Norfolk  instituted  proceedings  in  the  court  of  law  and 
chancery  of  the  city  of  Norfolk  to  have  him  disbarred  on 
the  charge  of  malpractice  and  unprofessional  conduct. 
Morris  or  Marx  appeared  in  that  proceeding,  in  which, 
after  a  trial  by  a  jury,  resulting  in  a  verdict  as  follows, 
"We,  the  jury,  find  the  defendant  guilty  as  charged  in 
the  complaint  and  recommend  him  to  the  clemency  of  the 
court,"  it  was  ordered  by  the  court  that  the  license  thereto- 
fore granted  to  the  said  P.  J.  Morris  to  practice  law  in 
that  court  be  and  the  same  was  revoked.  This  seems  to 
have  been  entered  on  July  16,  1902. 

In  the  meantime,  and  on  May  30,  1902,  Morris  or 
Marx  presented  a  petition  to  a  judge  in  the  corporation 
court  of  the  city  of  Norfolk,  stating  that  several  years 
before  he  had  changed  his  name  to  Philip  J.  Morris  in 
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the  district  court  of  Bowie  county,  Tex«;  that  he  had 
made  up  his  mind  that  it  would  be  better  for  his  future 
welfare  and  standing  to  take  back  his  own  name,  and 
therefore  prayed  the  court  to  change  his  name  to  Joseph 
Marx.  Upon  that  petition  he  presented  to  the  court  an 
order  which  stated  that  the  court,  deeming  it  proper  that 
the  prayer  of  the  applicant  should  be  grafted,  it  was 
adjudged  and  decreed  that  the  applicant's  name  should 
thereafter  be  Joseph  Marx,  instead  of  Philip  J.  Morris, 
and  that  the  applicant's  name  was  thereby  so  changed. 
Indorsed  upon  this  paper  was  an  entry  in  pencil  in  the 
handwriting  of  the  judge,  ^^enter  this,"  with  his  initials 
annexed,  and  dated  May  30,  1902.  This  paper  was  never 
entered;  the  original  paper  being  in  the  possession  of 
Morris  or  Marx  and  presented  upon  this  application. 
Subsequent  to  the  disbarment  of  Morris  or  Marx  in  Vir- 
ginia he  came  to  New  York,  where  he  made  application 
and  was  admitted  to  practice  in  the  courts  of  this  state, 
as  before  recited. 

We  think  upon  these  facts  that  the  respondent  here  was 
guilty  of  fraud  and  deceit  in  the  proceedings  by  which  he 
was  admitted  to  practice  as  an  attorney  and  counselor  at 
law  in  the  courts  of  record  of  this  state.  Not  only  was 
there  an  entire  suppression  of  the  fact  that  prior  to  this 
application  he  had  been  practicing  in  Virginia  and  had 
been  there  disbarred  for  a  proceeding  which  was  absolutely 
without  excuse,  but  he  asked  to  be  admitted  here  as  a  law- 
yer practicing  in  the  state  of  Texas,  when  in  fact  he  had 
left  Texas  a  number  of  years  before  the  application,  and 
in  the  meantime  had  practiced  law  in  the  state  of  Virginia. 
While  he  still  remained  a  member  of  the  bar  of  the  state  of 
Texas,  he  did  not  come  to  New  York  from  that  state,  but 
from  Virginia;  and,  while  his  application  to  the  courts 
here  was  based  upon  his  having  practiced  for  upwards 
of  12  years  and  for  three  years  prior  to  November,  1903, 
in  Texas,  that  statement  was  palpably  untrue,  as  for  a 
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large  portion  of  that  time  he  had  practiced  law  in  the  state 
of  Virginia.  His  change  of  name  just  prior  to  leaving 
Virginia  was  evidently  made  for  the  purpose  of  dis- 
associating himself  from  his  practice  in  that  state,  so  that 
his  disbarment  there  could  not  be  traced.  His  then  com- 
ing to  New  York  and  making  application  for  admission 
to  practice  under  the  name  of  Joseph  Marx,  the  name 
under  which  he  had  practiced  law  in  Texas,  without  in 
any  way  indicating  that  he  had  practiced  law  in  Virginia 
under  another  name  and  been  there  disbarred,  was  a  dis- 
tinct fraud  upon  the  court,  and,  if  these  facts  had  been 
disclosed,  the  court  certainly  would  not  have  admitted  him 
to  practice. 

The  excuse  which  the  respondent  offers  for  delivering  to 
his  client  in  Virginia  this  manufactured  decree  of  divorce 
is  that  his  client  desired  some  paper  that  would  satisfy 
her  parents  that  she  had  been  actually  divorced,  and  that 
he  told  her  when  he  delivered  her  the  paper  that  is  was 
void  and  not  a  bona  fide  judgment  of  any  court,  is  not  at 
all  an  excuse.  According  to  his  own  statement  he  de- 
livered it  to  his  client  for  the  purpose  of  deceiving  her 
parents,  and  thus  his  intention  was  that  this  manufactured 
decree  should  be  used  to  deceive  them,  instead  of  the  client 
herself.  We  think  that  a  case  has  been  made  out  which 
requires  this  court,  under  the  authority  conferred  upon  it 
by  section  67  of  the  Code  of  Civil  Procedure,  to  disbar  the 
respondent 

The  motion  is  therefore  granted,  and  the  respondent 
disbarred. 
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MARY  I.  SMITH  v.  MARY  M.  IRVIN  bt.  At., 
Apfellakts. 

supbeme  coubt,  appeixatb  ditibion,  f1b8t 

§681. 

Pleading — Account — Furnishing  Copy. 

Under  Code  of  Civil  Procedure,  Section  531,  it  is  not  necessary  for 
a  party  to  set  forth,  in  a  pleading,  the  items  of  an  account  there^ 
in  alleged,  but  in  that  case  he  must  deliver  to  the  adverse  party, 
within  ten  days  after  a  written  demand  thereof,  a  copy  of  the 
account. 

Evidence — Accounts — EfFect  of  Failure  to  Furnish  Copy. 

Where  copies  of  accounts  are  not  furnished  within  the  time  pre- 
scribed by  Code  of  Civil  Procedure,  Section  531,  it  is  within  the 
discretionary  power  of  the  court  to  grant  an  order  forbidding 
the  admission  of  evidence  of  the  items  thereof  unless  such  cop- 
ies shall  be  furnished  the  attorney  for  the  opponent  within  twenty 
days. 

(Decided  December,  1906.) 

Department,  November,  1906. 

Appeal  from  an  order  requiring  defendants  to  furnish 
plaintiff's  attorney  copies  of  cjertain  accounts,  which  were 
not  delivered  upon  demand  as  required  by  Code  of  Civil 
Procedure.     Section  531.     Modified  and  affirmed. 

Messrs.  Lord,  Day  &  Lord  and  Darius  E.  Peck  (Francis 
Woodbridge,  of  counsel),  for  appellants. 

Messrs.  A.  Coleman  Smith  (Robert  Kelly  Prentice,  of 
counsel),  for  respondents. 

Per  Curiam. — The  defendants  in  their  separate  an- 
swers plead  certain  accounts  heretofore  made  as  a  defense. 
We  are  of  the  opinion  that  in  pleading  said  accounts  the 


VOLUME  38.  5» 


Smith  V.  Irvin. 


defendants  properly  conformed  to  the  provisions  con- 
tained in  the  first  paragraph  of  Section  531  of  the  Code 
of  Civil  Procedure,  in  which  it  is  set  forth  that  "it  is  not 
necessary  for  a  party  to  set  forth  in  a  pleading  the  itema 
of  an  account  therein  alleged/'  hut  that,  having  pleaded  in 
accordance  with  said  provisions  the  mere  fact  of  the  ac- 
count, the  subsequent  provisions  of  the  section,  which  ara 
as  follows :  "But  in  that  case  he  must  deliver  to  the  ad- 
verse party  within  ten  days  after  a  written  demand  there- 
of, a  copy  of  the  account  which,  if  the  pleading  is  verified, 
must  be  verified  by  his  affidavit  to  the  effect  that  he  be- 
lieves it  to  be  true.  *  *  *  If  he  fails  so  to  do  he  is 
precluded  from  giving  evidence  of  the  account" — apply- 
The  plaintiff  made  a  demand  for  the  accounts,  as  provided 
for  in  said  section,  and,  not  having  received  them  within 
the  specified  time,  made  a  motion  before  the  Special  Term 
for  an  order  precluding  the  defendants  from  giving  evi- 
dence thereof.  The  learned  court  did  not  grant  the  mo- 
tion as  made,  but  did  require  the  defendants  to  furnish 
copies  of  the  said  accounts  to  the  plaintiff's  attorney 
within  twenty  days,  and  it  :s  from  that  order  that  the 
defendants  appeal. 

We  think  the  plaintiff  was  entitled  to  the  accounts,  and, 
if  not,  to  the  relief  demanded.  But  we  think  that  it  is 
within  the  discretionary  power  of  the  court,  in  the  order 
precluding  the  giving  of  evidence,  to  provide  that  said 
order  shall  be  effective  unless  copies  of  the  accounts  are 
furnished  within  a  specified  time.  Plaintiff  is  entitled 
to  these  accounts,  as  a  matter  of  right  under  the  first  part 
of  said  section,  and  not  as  a  matter  of  discretion  as  of  a 
bill  of  particulars,  as  is  provided  for  in  the  latter  part  of 
the  section. 

The  order  appealed  from  should,  therefore,  be  modi- 
fied by  providing  that  the  defendants  be  precluded  from 
giving  evidence  of  the  accounts  or  statements  referred  to 
in  paragraph  9,  subdivisions  6,  13,  14,  and  20  of  each 
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of  their  answers,  unless  within  twenty  days  after  the  entry 
of  the  order  and  service  of  a  copy  hereof  with  notice  of 
entry  they  furnish  to  the  plaintiffs'  attorney  copies  of 
the  accounts  set  up  in  the  said  paragraphs  of  each  of  their 
said  answers,  and,  as  so  modified,  affirmed,  without  costs 
to  either  party. 


DETHLEF  C.   HANSOM,  Appellant  t;.   THOMAS 
F.  WALSfi. 

Supreme  Coubt,  Appellate  Division,  Fibst 
Depabtment,  Januaey,  1907. 

Appeal — Default  in  Filing  Papers. 

The  preparation,  settlement,  and  filing  of  the  case  or  bill  of  excep- 
tions is  a  part  of  the  record  of  the  court  below,  and  is  to  be  pre- 
pared, settled  and  filed  there,  and  an  application  to  be  relieved 
from  default  must  be  made  at  Special  Term.  After  the  case  is 
settled  and  filed,  as  prescribed  by  the  Code  of  Civil  Procedure 
and  Rule  41  of  The  General  Rules  of  Practice,  the  filing  and 
service  of  the  printed  papers  upon  which'  appeal  is  to  be  heard, 
are  a  part  of  the  appeal,  and  any  default  must  be  cured  on  mo- 
tion made  before  the  Appellate  Division. 

-(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term  denying  t 
motion  to  place  a  cause  of  action  for  libel  on  the  preferred 
calendar.     Affirmed. 

Mr.  A.  J,  Dittenhoefer,  for  appellant. 
Mr.  John  D.  Lindsay,  for  respondent. 

Inobaham^  J. — The  action  was  for  libel,  and  the  plain- 
tiff made  a  motion  for  a  preference.  This  motion  was  de- 
nied, and  from  the  order  entered  upon  that  denial  the 
plaintiff  appealed.  The  plaintiff  failed  to  serve  the 
printed  copies  of  the  papers  upon  the  appeal,  as  required 
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by  Rtde  41  of  the  general  rules  of  practice,  whereupon  he 
made  a  motion  at  the  Special  Term  to  be  relieved  from  the 
default  This  default  was  in  failing  to  file  with  the  clerk 
of  this  court  and  serve  upon  the  opposite  party  the  papers 
upon  which  the  appeal  is  to  be  heard  in  this  court.  Where 
there  is -a  default  in  the  service  of  a  case  on  appeal,  or 
in  the  filing  of  the  case,  as  settled  by  the  trial  judge  or 
referee,  an  application  to  open  that  default  should  be 
made  at  the  Special  Term;  and  where  the  default  consists 
of  a  failure  to  file  the  printed  copies  of  the  papers  on 
which  the  appeal  is  to  be  heard  in  this  court,  or  to  serve- 
copies  thereof  upon  the  opposite  party,  the  default  is  in 
this  court. 

The  preparation,  settlement,  and  filing  of  the  case  or 
bill  of  exceptions  is  a  part  of  the  record  of  the  court  be- 
low, and  is  to  be  prepared,  settled,  and  filed  there,  and  an 
application  to  be  relieved  from  a  default  must  be  made^ 
at  Special  Term.  After  the  case  is  settled  and  filed,  as 
prescribed  by  the  Code  and  General  Rules  of  Practice, 
the  filing  and  service  of  the  printed  papers  upon  which 
the  appeal  is  to  be  heard,  as  required  by  the  General  Rules 
of  Practice,  are  a  part  of  the  appeal,  and  any  default  is 
a  default  in  a  proceeding  which  is  a  part  of  the  appeal, 
and  is  regulated  by  the  rules  of  this  court.  The  ques- 
tion whether  such  a  default  should  be  enforced  must  be 
settled  upon  a  motion,  made  in  this  court,  either  to  be 
relieved  from  the  default  or  to  dismiss  the  appeal. 

The  order  appealed  from  is  affirmed,  with  $10  costs- 
and  disbursements.     All  concur. 
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FERDINAND    STEIGER,    Appellant,    v.    JULIUS 
LONDON. 

Supreme  Court,  Appellate  Term,  February,  1907. 

§§  315,  316,  3399. 

Courts-^New  York  City— Jurisdiction. 

The  New  York  City  Court  is  an  inferior  court  with  no  inherent 
powers,  and  depends  entirely  upon  statute  for  its  jurisdiction,  and 
the  facts  necessary  to  confer  jurisdiction  will  not  be  presumed, 
but  must  be  made  to  appear  affirmatively. 

Same— Jurisdiction — Mechanic's  Lien. 

The  New  York  City  Court  has  no  jurisdiction  to  cancel  a  mechanic's 
lien  for  $7500,  under  Code  of  Civil  Procedure,  Section  J15,  Sub- 
div.  2,  conferring  upon  that  court  jurisdiction  in  an  action  to 
foreclose  or  enforce  a  lien  for  labor  and  material  used  upon  real 
property,  but  not  specifying  any  monetary  limitation,  where  Code 
of  Civil  Procedure,  Section  3399  provides,  in  substance,  that  a 
mechanic's  lien  on  real  property  may  be  enforced  against  such 
property  in  a  court  which  has  jurisdiction  in  an  action  founded 
on  a  contract  for  a  sum  of  money  equivalent  to  the  amount  of 
such  debt,  and  Code  of  Civil  Procedure,  Section  316,  Subdiv.  i, 
limits  the  jurisdiction  of  such  City  Court  to  sums  not  exceeding 
$2000. 

{Decided  February,  1907.) 

Appeal  from  an  order  overruling  a  lienor's  objection 
to  the  jurisdiction  of  the  New  York  City  Court.  Re- 
versed. 

Mr,  Louis  0.  Van  Doren,  for  appellant. 
Messrs.  Johnston  &  Johnston  (Edward  W.  S.  Johnston, 
of  counsel),  for  respondents. 

GiLDEKSLEEVE,  J. — Thls  is  an  appeal  by  a  lienor  from 
an  order  overruling  the  said  lienor's  objection  to  the  juris- 
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diction  of  the  City  Court  and  approving  an  undertaking 
given  to  discharge  a  lien  and  directing  the  canceling  of 
the  lien.  The  lien  was  for  $7,300,  and  the  amount  of 
the  undertaking  $8,000.  No  action  on  the  lien  has  been 
commenced. 

Section  315,  Subd.  2,  of  the  Code  of  Civil  Procedure, 
gives  the  City  Court  jurisdiction  in  an  action  to  foreclose 
or  enforce  a  lien  for  labor  and  materials  upon  real  prop- 
erty, without  specifying  any  monetary  limitation.  Sec- 
tion 3399,  however,  provides  that  a  mechanic's  lien  may 
be  enforced  by  an  action  "in  a  court  which  has  jurisdic- 
tion in  an  action  founded  on  a  contract  for  a  sum  of  money 
equivalent  to  the  amount  of  such  debt."  Section  316, 
Subd.  1,  of  the  Code  of  Civil  Procedure,  provides  that 
in  an  action  for  a  sum  of  money  only,  in  the  City  Court, 
the  amount  of  the  judgment  cannot  exceed  $2,000,  ex- 
clusive of  interest  and  costs,  except  where  the  action  is 
brought  on  a  bond  or  undertaking  given  in  an  action  or 
special  proceeding  in  the  same  court,  or  before  a  justice 
thereof,  or  for  breach  of  promise  of  marriage,  or  where 
it  is  a  marine  cause  referred  to  in  Section  317.  The  Code 
also  limits  the  jurisdiction  of  the  City  Court  to  $2,000 
in  an  action  to  recover  chattels,  or  to  forclose  a  lien  on 
chattels,  or  where  judgment  is  entered  on  confession ;  but 
nowhere  is  any  limit  specifically  fixed  in  an  action  to  fore- 
close a  mechanic's  lien,  except  as  it  is  in  section  3399, 
above  quoted.  The  City  Court  is  an  inferior  court,  with 
no  inherent  powers,  and  depends  entirely  upon  statutory  per- 
mission in  assuming  jurisdiction,  and  the  facts  necessary  to 
its  jurisdiction  will  not  be  presumed,  but  must  be  made  to 
appear  affirmatively.  (McCann  v.  Gerding,  29  Misc. 
Rep.,  283 ;  60  N.y!  Supp.,  467 ;  Frees  v.  Blyth,  99  App. 
Div.  541,  91  N.Y.  Supp.,  103).  The  statute  (Section 
316  of  the  Code)  limits  its  jurisdiction,  as  we  have  seen, 
to  $2,000  in  an  action  for  a  sum  of  money,  which  limit  is 
extended  inferentially  to  actions  to  enforce  a  mechanic's 
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lien  by  Section  3399  of  the  Code,  and  nowhere  is  power 
conferred  upon  it  to  cancel  a  mechanic's  lien  for  a  sum  in 
excess  of  this  statutory  limit 

We  conclude,  therefore,  that  the  court  was  without  ju- 
risdiction in  making  the  order  in  question,  which  is  re- 
versed, with  $10  costs  and  disbursements.     All  concur. 


FRANCISCO  MOLE  v.  NEW  YORK,  ONTARIO  & 
WESTERN  RAILROAD  CO.* 

SUPBEME     COUBT,      SPECIAL      TeBM,      ObaNOE      CoUNTY, 

Januaby,  1907. 
§  987. 

Venue    Change — Convenience  of  IVitnesses—Affidavit—SufFiciency. 

An  affidavit  used  on  a  motion  to  change  the  place  of  trial  for  con- 
venience of  witnesses,  merely  stating  the  names  of  the  witnesses 
and  that  the  moving  party  expects  to  prove  certain  facts  by  such 
witnesses,  but  failing  to  state  what  those  facts  are  and  to  disclose 
grounds  showing  that  such  facts  can  probably  be  established  by 
the  persons  designated,  is  insufficient 

Same^Poverty  of  PlaintifF. 

The  fact  that  plaintiff  was  a  poor  man  and  that  a  change  of  place 
of  trial  of  his  action  for  personal  injuries  would  practically  de- 
feat his  cause  of  action,  was  a  sufficient  controlling  consideration 
to  deny  the  change  of  place  of  trial. 

Same^^onvenience  of  Expert  Witnesses. 

The  convenience  of  expert  witnesses  in  an  action  for  personal  in- 
juries is  not  to  be  consulted  in  deciding  a  motion  to  change  the 
place  of  trial  for  convenience  of  witnesses,  as  permitted  by  Code 
of  Civil  Procedure,  Section  987,  Subdiv.  3. 

♦See  note  on  change  of  venue  for  convenience  of  expert  witness 
at  end  of  this  case. 
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Master  and  Servant — Negligence — Place  of  Trial. 

An  action  against  a  railroad  company  for  negligent  injuries  to  a 
servant  is  properly  brought  in  a  county  through  which  its  line  is 
operated  and  in  which  it  owns  property  and  has  a  place  for  the 
regular  transaction  of  business. 

(Decided  January,  1907.) 

Motion  to  change  the  place  of  trial  of  a  negligence  ac- 
tion.    Denied. 

Mr.  Martin  T.  Manton,  for  plaintiff. 
Mr.  Howard  D.  Newton,  for  defendant. 

MoBSCHAUSEB^  J. — This  motion  is  made  by  the  defend- 
ant to  change  the  place  of  trial  upon  the  ground  of  con- 
venience of  witnesses,  and  that  the  county  designated,  viz., 
Orange  county,  is  not  the  proper  county,  and  that  the 
same  should  be  changed  to  Oneida  county,  the  county 
where  plaintiff  was  injured. 

Plaintiff  sustained  the  injuries  at  South  Loop,  Oneida 
county,  this  State,  while  he  was  employed  by  defendant 
upon  a  work  train  on  defendant's  railroad.  The  negli- 
gence and  injuries  are  denied  by  the  defendant.  In  the 
affidavit  stating  the  names  of  the  witnesses  who  will  be 
convenienced  by  a  change  of  the  place  of  trial,  it  is  sim- 
ply stated  that  the  moving  defendant  expects  to  prove 
certain  facts  by  the  witnesses  named;  but  it  is  nowhere 
stated  that  those  facts  can  be  proven  by  those  witnesses, 
nor  do  the  affidavits  disclose  grounds  showing  that  the 
facts  can  probably  be  established  by  the  persons  desig- 
nated, and  it  is  insufficient.  (Lyman  v.  Gramercy  Club, 
28  App.  Div.,  34;  50  N.Y.  Supp.,  1004;  Hayes  v.  Gar- 
son,  22  App.  Div.,  115,  49  KY.  Supp.,  220;  White  v. 
Hall,  8  App.  Div.,  618,  40  N.Y.  Supp.,  945). 

It  further  appears  that  the  plaintiff  is  a  poor  man,  and 
the  change  of  the  place  of  trial  to  Oneida  county  would 
practically  defeat  his  cause  of  action,  as  nearly  all  the 
witnesses  for  the  defendant  are  its  employees,  except  the 
expert  witnesses.     This  is  a  sufficint  controlling  consid- 
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eration  to  deny  the  change  of  place  of  trial.  The  plain- 
tiffi  being  in  poor  financial  circumstances,  would  be  una- 
ble to  transport  his  witnesses  to  Oneida  county,  and  this 
is  a  case  where  the  location  of  the  happening  of  the  acci- 
dent should  not  control.  (Tuthill  v.  Long  Island  Rail- 
road Co.,  75  Hun.,  556,  26  N.Y.  Supp.,  1029).  The  con- 
venience of  expert  witnesses  is  not  onsulted  in  deciding 
the  question  as  to  changing  the  place  of  trial.  (Adri- 
ance,  Piatt  &  Co.  v.  Conn.,  15  App.  Div.,  92,  44  N.Y. 
Supp.,  288 ;  Bushnell  v.  Durant,  83  Hun.,  32,  31  N.  Y. 
Supp.,  608). 

The  defendant  operates  its  railroad  through  Orange 
county,  in  which  it  owns  property  and  has  a  place  for  the 
regular  transaction  of  business,  and  the  action  was  prop- 
erly brought  in  that  county.  (Poland  v.  United  Traction 
Co.,  88  App.  Div.  281,  85  N.  Y.  Supp.,  7). 

The  motion  to  change  the  place  of  trial  is  denied,  with 
$10  costs  to  the  plaintiff  to  abide  event 

Note. — Change  of  Venue  for  Convenience  of  Expert  Witnesses, 

On  the  subject  of  the  change  of  the  place  of  trial  for  the  con- 
venience of  witnesses  in  general,  the  G)de  of  Civil  Procedure,  Sec- 
tion 987,  Subdiv.  3,  provides  that  the  court  may,  by  order,  change 
the  place  of  trial  where  the  convenience  of  witnesses,  and  the  ends 
bf  justice,  will  be  promoted  by  the  change. 

The  authorities,  without  exception,  refuse  to  consider  the  con- 
venience of  expert  witnesses  in  determining  the  place  of  the  trial 
of  an  action.  Such  witnesses  are  usually  paid  well  for  their  in- 
convenience, if  they  suffer  any;  besides,  if  the  place  of  trial  were 
to  be  changed  because  of  the  convenience  of  such  witnesses,  a  party 
might  name  any  number  merely  for  the  purpose  of  procuring  an 
order  of  removal. 

One  of  the  leading  cases  in  this  connection  is  Bushnell  v.  Du- 
rant, 83  Hun,  32,  31  N.  Y.,  Supp.  608.  This  was  an  action  brought 
to  procure  a  judgment  directing  a  reassignment  of  certain  mort- 
gage interests,  on  the  ground  of  fraudulent  representations  as  to 
the  value  of  the  land  on  which  they  were  a  lien.  A  change  of  venue 
was  granted  for  the  convenience  of  witnesses  who  would  testify  on 
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the  subject  of  the  value  of  the  land.  The  court  held  that  the  con- 
venience of  such  expert  witness  was  no  proper  ground  for  a  change 
of  place  of  trial. 

In  MOLE  V  NEW  YORK,  O.  &  W.  R.  Co.,  38  N.  Y.,  Civ.  Proc. 
Reports,  64,  the  court  took  the  same  view  with  reference  to  expert 
witnesses  in  a  negligence  case. 

The  convenience  of  two  physicians,  who  will  testify  as  experts  in 
a  negligence  case,  will  not  justify  the  court  in  changing  the  place 
of  trial,  especially  from  a  rural  county  to  the  county  of  New  York. 
(Quinn  v.  Brooklyn  Heights  R.  Co.,  88  App.  Div.,  57,  84  N.  Y., 
Supp.  738.) 

It  was  held  to  be  error  in  Prouty  v.  Glens  Falls,  S.  H.  &  Ft  E. 
St.  R.  Co.,  47  App.  Div.,  627,  62  N.  Y.,  Supp.  152,  to  deny  a  mo- 
tion to  change  the  place  of  trial  of  a  negligence  case  from  Albany 
to  Washington  County  for  convenience  of  witnesses,  where  the  only 
issue  was  whether  the  plaintiff  was  injured  in  a  collision  in  Wash- 
ington County,  and  where  nine  out  of  eleven  of  the  defendant's 
witnesses,  who  would  swear  that  plaintiff  received  no  injury,  re- 
sided in  that  county,  and  ten  of  plaintiff's  witnesses  who  resided 
in  Albany  County,  where  the  action  was  brought,  would  testify  to 
his  physical  condition  both  prior  to  the  alleged  accident,  and  his 
physical  condition  afterwards.  These  latter  matters  the  court  did 
not  regard  as  being  in  issue  and  saw  no  necessity  of  having  so  many 
witnesses  upon  a  subiject  not  a  matter  of  controversy. 

A  motion  for  a  change  of  venue  of  an  action  for  a  breach  of 
warranty  of  a  heater  furnished  by  the  defendant,  will  not  be  grant- 
ed for  convenience  of  witnesses  who  will  testify  that  heaters  simi- 
lar to  the  one  furnished  the  plaintiff  have  proven  amply  sufficient, 
since  such  evidence  is  incompetent.  Matter  of  J.  F.  Pease  Fur- 
nace Co.,  13  N.  Y.,  Supp..  654.  The  court,  however,  did  not  mean 
to  intimate  that  in  case  the  evidence  to  be  given  by  the  experts  were 
competent,  that  a  change  of  venue  would  be  proper. 

The  convenience  of  expert  witnesses  should  not  influence  the 
court  in  refusing  to  grant  a  motion  to  change  tho  place  of  trial  of 
an  action  instituted  where  such  witnesses  live.  Thus,  in  Adriance, 
Piatt  &  Co.  V.  Coon,  15  App.  Div.,  92,  44  N.  Y.,  Supp.  288,  an  ac- 
tion was  brought  in  Dutchess  County  for  the  price  of  a  reaping 
machine  sold  in  Cattaraugus  County  which  defendant  refused  to 
pay  for  on  the  ground  of  breach  of  warranty.  The  plaintiff  claimed 
to  have  seventeen  material  witnesses  who  resided  in  Dutchess 
County.  Of  this  number  it  was  proposed  to  prove  by  seven  that 
the  stock  used  in  making  the  machines  was  inspected  repeatedly, 
and  all  doubtful  stock  thrown  out;  by  two  others  that  only  perfect 
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stock  is  packed  as  reel  arms  for  binders,  so  far  as  good  inspection 
can  ascertain.  None  of  these  witnesses  were  expected  to  testify 
with  respect  to  the  particular  parts  of  the  particular  machine  in 
question.  Six  other  witnesses  were  to  be  called  as  experts  to  tes- 
tify that  machines  constructed  and  set  up  as  the  machine  in  ques- 
tion was,  will  operate  properly,  and  if  they  fail,  it  is  the  fault  of 
the  operator  alone.  The  court  held  that  the  convenience  of  expert 
witnesses  should  not  be  consulted  and  that  the  motion  for  a  change 
of  venue  to  Cattaraugus  County  should  have  been  granted. 

The  convenience  of  witnesses  to  prove  the  value  of  services  ren- 
dered as  an  attorney  and  counselor  at  law,  in  an  action  brought 
for  their  nonpayment,  will  not  justify  a  change  of  venue  to  another 
county,  where  the  value  of  such  services  can  as  well  be  proved  by 
attorneys  residing  in  the  county  of  trial,  and  where  the  services 
were  rendered   (Benedict  v.  Hibbard,  5  Hill,  yy^-) 

The  court  in  Schilling  v.  Buhne,  139  Cal.,  611,  73  Pac.  431  took 
the  same  view.  In  this  case  the  affidavits  of  the  plaintiff  showed 
that  he  intended  to  prove  the  value  of  his  services  claimed  to  have 
been  rendered  the  defndant,  by  the  testimony  of  certain  attorneys 
residing  in  the  city  and  county  of  San  Francisco.  It  did  not  appear 
from  the  affidavits  that  he  intended  to  call  these  witnesses  as  to 
the  nature  or  amount  of  legal  services,  but  solely  as  experts  for 
the  purpose  of  fixing  their  value.  The  defendant,  in  his  affidavit 
bearing  upon  the  convenience  of  witnesses,  set  forth  the  names  of 
an  equal  number  practicing  and  residing  in  Humboldt  County — the 
place  of  trial — whom  he  proposed  to  call  as  to  the  value  of  such 
services.  It  will  thus  be  observed  that,  so  far  as  the  convenience  of 
witnesses  was  concerned^  the  plaintiff  stood  in  no  better  position 
than  the  defendant.  In  disposing  of  the  matter  the  court  said: 
"We  cannot  assume,  however,  in  the  absence  of  any  statement  to 
that  effect  in  the  affidavits,  that  the  value  of  services  for  which 
plaintiff  claims  compensation  is  to  be  measured  by  a  different  stand- 
ard of  value,  because  they  were  performed  in  San  Francisco,  than 
if  they  had  been  performed  in  Humboldt,  and,  this  being  true,  and 
no  more  reason  being  shown  why  the  witnesses  for  the  defendant 
on  this  point  should  be  required  to  come  from  Humboldt  County  to 
San  Francisco,  than  that  the  witnesses  to  the  same  point  for  the 
plaintiff  should  go  from  San  Francisco  to  Humboldt  County,  we 
can  see  no  cause  for  disturbing  the  action  of  the  lower  court  in 
denying  the  application  upon  that  ground." 
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ALEXANDER  McKEAGGAN  v.  POST  &  McCORD, 

ApPEIiLANTS. 

SupssME  Court,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

§§  326S,  3271. 

Costs — Matter  of  Right — Non^Resident  Plaintiffs. 

The  defendant  in  an  action  for  negligent  death  brought  by  a  non- 
resident widow  and  next  of  kin,  who,  it  is  undisputed,  have  no 
property  within  the  State,  is  entitled  to  a  favorable  exercise  of 
the  court's  power  in  requiring  security  for  costs,  under  Code  of 
Civil  Procedure,  Section  3271,  which  provides,  in  part,  that  in  an 
action  by  or  against  an  executor  or  administrator,  in  his  repre- 
sentative capacity,  the  court  may,  in  its  discretion,  require  the 
plaintiff  to  give  security  for  costs. 

(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term  denying 
a  motion  to  compel  non-resident  plaintiffs  to  file  security 
for  costs,  under  Code  Civil  Proceedure,  Sections  3268  and 
3271.     Keversed. 

Mr,  Louis  Cohn,  for  appellant. 

Mr.  Talbert  W.  Sprague,  for  respondent. 

McLaughlin,  J. — This  action  is  brought  to  recover 
damages  alleged  to  have  been  sustained  by  the  widow 
and  next  of  kin  by  reason  of  the  death  of  plaintiff's  intes- 
tate. Before  answering,  the  defendant  made  a  motion  to 
compel  the  plaintiff  to  file  security  for  costs.  The  mo- 
tion was  denied,  and  defendant  has  appealed. 

The  facts  set  out  in  the  moving  papers  were  uncontra- 
dicted, and  were  to  the  effect  that  the  plainiff  and  all  of 
the  next  of  kin,  for  some  time  prior  to  and  at  the  ime 
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of  the  commencpinent  of  the  action,  were  residents  of  Chel- 
sea, Mass.,  and  there  was  no  property  within  the  State  of 
New  York.  These  facts  being  uncontradicted,  the  motion 
for  security  should  have  been  granted  (Pursley  v.  Rog. 
era,  44  App.  Div.  139,  61  N.  Y.  Supp.,  1016),  even 
though  it  be  conceded  that  whether  or  not  security  should 
be  required  rested  in  the  discretion  of  the  court,  under 
Section  3271  of  the  Code  of  Civil  Procedure.  Where  the 
plaintiff  and  all  of  the  parties  whom  the  plaintiff  repre- 
sents are  non-residents,  and  where  there  is  apparently  no 
property  of  any  kind  within  this  State  from  which  costs, 
in  case  plaintiff  should  fail  in  the  action,  could  be  col- 
lected, then  the  defendant  is  entitled  to  the  favorable 
exercise  of  the  court's  discretion  in  requiring  security  for 
ooBte. 

Indeed,  it  is  not  at  all  clear  that  the  plaintiff  was  not 
entitled,  at  a  matter  of  right,  under  Section  3268  of  the 
Code,  to  security  for  costs.  This  section  is  a  general  pro- 
vision, and  seems  to  relate  to  all  cases  where  the  plaintiffs 
are  non-residents.  However,  it  is  unnecessary  at  this 
time  to  determine  this  question,  because,  even  under  Sec- 
tion 3271,  upon  the  facts  here  presented,  the  defendant 
was  entitled  to  the  favorable  exercise  of  the  court's  dis- 
cretion. 

The  order  appealed  from,  therefore,  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  to  com- 
pel the  plaintiff  to  give  security  for  costs  granted,  with 
$10  costs.     All  concur. 
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MARY  E.   PAUL,  Appeli^nt,  v.   SIMEON   FORD, 

ET   AL. 

SUPBBMS    COUBT,   APPELLATE    DIVISION,   FiBST   DePABT" 
UENT,  Januaby,  1907. 

§§  483,  484. 

Pleadings— Assault-Blander-^ eparate  Causes  of  Action, 

A  complaint  alleging  that  defendants  violently  assaulted  the  plain- 
tiff, and  at  the  same  time,  in  the  presence  of  various  persons,  ut- 
tered false,  scandalous  and  defamatory  words  concerning  her, 
states  two  causes  of  action,  one  for  assault  and  one  for  slander, 
which,  under  Code  of  Civil  Procedure,  Section  484,  Subdivs.  2 
and  3,  cannot  be  united  in  the  same  complaint,  and  which,  under 
Code  of  Civil  Procedure,  Section  483,  must  be  separate  and  num- 
bered. 

(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term  requiring 
plaintiff  to  amend  her  complaint  by  separating  causes  of 
action  for  assault  and  slander,  improperly  united,  in  vio- 
lation of  Code  Civil  Procedure,  Sections  483  and  484. 
Affirmed. 

Mr,  Benjamin  Reass,  for  appellant. 
Mr,  John  C.  Oulicle,  for  respondents. 

Ingbaham,  J. — The  complaint  alleges,  in  one  para- 
graph, that  on  the  10th  of  August,  1906,  the  defendants, 
their  agents,  servants,  and  employees^  violently  assaulted 
this  plaintiff,  and  violently  caught  and  struck  her  about 
her  arms  and  body,  and  did  beat,  bruise,  wound,  and  ill 
treat  the  plaintiff;  and  then,  there  in  the  presence  of  di- 
vers persons,  did  falsely  and  maliciously  speak  and  de- 
clare of  and  concerning  the  plaintiff  certain  false,  scan- 
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dalous  and  defamatory  words.  It  is  further  alleged  that 
the  statements  so  made  bj  the  defendants  were  false  and 
untrue,  and  were  made  by  the  defendant  maliciously,  and 
that,  by  reason  of  the  aforesaid  assault,  the  plaintiff 
has  been  made  sick,  sore,  disabled,  and  distressed,  and 
has  suffered  severe  nervous  shock,  and  that  by  reason  of 
the  slanderous  words  uttered  as  aforesaid  plaintiff  has 
been  greatly  injured,  all  to  her  damage,  in  the  sum  of 
$5,000.  There  is  thus  alleged,  as  part  of  the  same  cause 
of  action,  an  assault  upon  the  plaintiff's  person  and  the 
speaking  of  slanderous  and  defamatory  words,  which  to- 
gether caused  the  plaintiff  the  damage  for  which  she  seeks 
to  recover. 

There  are  here  two  causes  of  action — one  for  assault  and 
one  for  slander — ^which,  under  Section  484  of  the  Code 
of  Civil  Procedure,  could  not  be  united  in  the  same  ac- 
tion, and  under  Section  483  of  the  Code  of  Civil  Pro- 
cedure such  causes  of  action  must  be  separately  stated. 
The  latter  section  provides  that: 

"Where  the  complaint  sets  forth  two  or  more  causes  of 
action,  the  statement  of  the  facts  constituting  each  cause 
of  action  must  be  separate  and  numbered." 

This  motion  was  therefore  properly  granted,  and  the 
question  whether  or  not  these  two  causes  of  action  can 
be  united  is  not  presented. 

That  these  causes  of  action  are  separate  is  recognized 
by  Section  484  of  the  Code  of  Civil  Procedure,  which 
provides  that: 

"The  plaintiff  may  imite,  in  the  same  complaint,  two 
or  more  causes  of  action,  *  *  *  where  they  are 
brought  to  recover,  as  foUowd:  *  *  ""  (2)  For  per- 
sonal injuries,  except  libel,  slander,  criminal  conversa- 
tion or  seduction.     (3)     For  libel  or  slander." 

By  Subdivision  9  of  Section  3343  of  the  Code  of  Civil 
Procedure,  a  "personal  injury  includes  libel,  slander, 
criminal  conversation,  seduction,  and  malicious  prosecu- 
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tion ;  also  an  assault,  battery,  false  imprisonment,  or  other 
actionable  injury  to  the  person  either  of  the  plaintiff, 
or  of  another."  An  action  for  assault,  therefore,  being 
a  personal  injury,  comes  within  Subdivision  2  of  Section 
484  of  the  Code  of  Civil  Procedure.  An  action  for  slan- 
der comes  within  Subdivision  3  of  Section  484  of  the  Code 
of  Civil  Procedure.  Thus  causes  of  action  for  an  as- 
sault and  for  libel  or  slander  are  stated  as  separate  causes 
of  action. 

In  the  case  of  Anderson  v.  Hill,  53  Barb.,  238,  where, 
as  here,  the  plaintiff  alleged  an  assault  and  the  speaking 
of  slanderous  words  at  the  same  time,  there  was  a  demur- 
rer to  the  complaint  on  the  ground  that  causes  of  action 
were  improperly  joined,  and  the  court  held  that  that  com- 
plaint stated  facts  constituting  a  clear  cause  of  action 
for  a  verbal  slander,  both  in  a  single  count,  and  that  two 
causes  of  action  were  alleged  and  that  they  were  im- 
properly united.     The  court  said : 

The  causes  of  action  are  not  separately  stated,  as  required 
by  the  Code  and  every  other  tolerable  system  or  idea  of 
pleading,  but  both  are  intermingled  and  interwoven  to- 
gether in  a  single  fabric  of  manual  and  vocal  tort.  Causes 
of  action  for  words  and  blows  thrown  into  a  'hotchpot'  and 
counted  upon  in  that  condition.  Nothing  is  claimed  as 
damages  for  the  injury  arising  from  the  battery,  as  such, 
and  nothing  for  the  injury  arising  from  the  slander.  Nei- 
ther cause  is  claimed  to  have  injured  separately,  but  the 
injury  and  consequent  damages  arising  from  the  union  of 
the  two  wrongs.  Should  a  verdict  be  rendered  in  the 
plaintiff's  favor,  it  must  necessarily  be  a  single  verdict, 
and  it  would  not  appear,  and  no  one  could  ascertain,  not 
even  the  parties  themselves,  how  much  the  plaintiff  had 
been  injured  in  person,  or  how  much  in  character,  nor 
what  measure  of  compensation  had  been  awarded  for 
either  injury.  Surely,  justice  ought  not  to  be  so  admin- 
istered, unless  the  statute  imperatively  requires  it." 
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In  De  Wolfe  v.  Abraham,  151  N.Y.,  187,  the  complaint 
alleged  a  cause  of  action  for  slander  and  a  cause  of  action 
for  false  imprisonment,  the  acts  of  the  defendants  com- 
plained of  happening  at  the  same  time  and  being  paij;  of 
a  single  occurrence.  The  court  held  that  these  two  causes 
of  action  could  not  be  united  in  one  proceeding.  It  was 
said  that: 

''False  imprisonment  is  an  injury  to  the  person  and  is 
embraced  within  Subdivision  2,  while  slander  is  in  ex- 
press terms  excluded  therefrom  and  placed  in  Subdivision 
8.  *  *  *  It  does  not  follow  that  the  two  causes  of 
action,  originating  at  the  same  time,  arose  as  matter  of 
law  out  of  the  same  transaction,  or  are  proved  by  the  same 
evidence" — citing  Anderson  v.  Hill,  53  Barb.,  245,  246. 

In  the  plaintiff's  cause  of  action,  there  were  at  the 
same  time,  and  as  part  of  the  same  occurrence,  two  wrongs 
inflicted  upon  her  which,  under  the  Code  of  Civil  Pro- 
cedure, are  designated  personal  injuries,  one  of  which  was 
an  assault  and  the  other  a  slander.  It  does  not  neces- 
sarily follow  that  the  claim  for  damages  resulting  from 
these  personal  injuries  arose  out  of  the  same  transaction 
so  as  to  bring  the  case  within  Subdivision  9  of  Section 
484  of  the  Code  of  Civil  Procedure.  Although  the  occur- 
rences happened  at  the  same  time,  the  transaction  which 
gives  the  cause  of  action  in  the  one  case  was  physical  force 
used  against  the  person  of  the  plaintiff,  while  in  the  other 
case  were  words  reflecting  upon  her  character,  constitut- 
ing what  is  known  as  an  action  for  slander;  the  transac- 
tion in  the  one  case  being  the  assault  upon  the  person, 
and  in  the  other  the  actionable  words  spoken.  These  two 
injuries,  each  giving  a  cause  of  action,  the  transaction 
giving  each  cause  of  action  was  the  wrongful  act  of  the 
defendants,  but  such  acts  were  not  the  same  transaction. 
For  each  of  these  wrongs  the  law  awards  the  plaintiff  a 
separate  cause  of  action,  and,  as  they  are  not  both  in- 
cluded within  any  one  Subdivision  of  Section  484  of  the 
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Code  of  Civil  Procedure,  they  cannot  be  united  in  one  ac- 
tion. The  court,  therefore,  correctly  required  the  plain- 
tiff to  separately  state  these  causes  of  action. 

It  follows  that  the  order  appealed  from  must  be  affirm- 
ed, with  $10  costs  and  disbursements.     All  concur. 


HENEY  RINGE,  Appbllant,  v.  JOHN  MORTIMER 

Supreme  Coitet,  Appellate  Division,  Second  Dbpabt- 
MENT,  January,  1907. 

§  1391. 

Execution — Trust  Funds — Statutes — Retroactive  Effect, 

A  trust  fund  created  under  a  will  probated  in  1894,  is  not  subject 
to  the  provisions  of  Code  of  Civil  Procedure,  Section  1391,  as^ 
amended  by  Chap.  461,  Laws  1903,  and  Chap.  175,  Laws  1905, 
authorizing  executions  on  judgments  for  necessaries  sold  or  do- 
mestic services  rendered,  against  the  wages,  salary,  or  income 
from  trust  property  due  the  judgment  debtors. 

(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term  vacating  an 
order,  granted  under  Code  Civil  Procedure,  Section  1391, 
directing  an  execution  against  the  property  of  the  judg- 
ment debtor.     Affirmed. 

Mr.  Warren  8.  Burt,  for  appellant. 

Mr.  William  H.  Cochran,  for  respondent. 

Jenks,  J. — This  is  an  appeal  from  an  order  of  the 
Special  Term,  vacating  an  order  granted  under  Section 
1391  of  the  Code  of  Civil  Procedure,  directing  that  execu- 
tion issue  against  part  of  the  income  payable  to  the  de- 
fendant from  a  trust  during  his  life,  and  vacating  the 
execution  issued  thereunder.  The  trust  was  created  under 
a  will  probated  in  1894.  The  amendment  by  chapter 
175,  p.  370,  of  the  Laws  of  1905  of  Section  1391  of  the 
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Code  of  Civil  Procedure,  as  amended  by  chapter  461,  p. 
1071,  of  the  Laws  of  1903,  does  not  affect  the  full  appli- 
cation of  the  judgments  of  the  First  Department  of  this 
court  in  King  v.  Irving,  103  App.  Div.  420,  92  N.Y. 
Supp.,  1094,  and  Sloane  v.  Tiffany,  103  App.  Div.,  540, 
93  N.Y.  Supp.,  149. 

I  am  of  opinion  that  we  should  follow  them,  and  I 
therefore  advise  the  affirmance  of  the  order,  with  $10 
costs  and  disbursements. 

WooDWAKD,  Hooker  &  Rich,  J  J.,  concur;  Gaynor,  J., 
concurs  in  result. 


GAETANO  RUSSO,  v.   LOUIS  F.  DARMSTADT 

ET  Al.^  ApPELIJ^^NTS. 

Supreme  Court,  Appellate  Division,  Second  Depart- 
ment, January,  1907. 

§§  66,  480. 

Costs — Action  Settled  Without  Consent  of  Attorney. 

An  order  granting  a  motion  to  dismiss  a  complaint,  in  an  action 
for  negligent  injuries  which  plaintiff  and  defendants  had  settled 
after  service  of  the  summons,  for  the  failure  of  the  plaintiffs  at- 
torney to  serve  a  copy  of  the  complaint  within  twenty  days  after 
a  written  demand,  as  required  by  Code  of  Civil  Procedure,  Sec- 
tion 480,  should  not  contain  a  condition  that  the  plaintiff  pay  his 
attorney  a  specified  sum  of  money  within  a  certain  time,  notwith- 
standing the  fact  that  the  attorney  was  entitled  by  agreement 
with  the  plaintiff  to  a  part  of  the  recovery  and  the  action  had 
been  settled  without  the  attorne/s  consent  or  payment  of  costs 
to  him. 

{Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term,  denying 
a  motion  to  dismiss  a  complaint  for  failure  to  serve  a  copy, 
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as  required  by  Code  Civil  Procedure,  Section  480.     Ke- 
versed. 

Mr,  Louis  Cohn,  for  appeUants. 

Mr.  Francis  L.  Corrao,  for  respondent. 

Jenks^  J. — The  action  is  for  negligence.  The  appeal 
is  from  an  order  of  the  Special  Term  of  August  24,  1906, 
which  resettled  an  order  of  June  26,  1906.  On  June  12, 
1906,  the  defendants  moved  for  an  order  dismissing  the 
complaint,  with  costs,  and  directing  judgment  in  favor 
of  the  defendants  and  against  the  plaintiff  for  costs  and 
disbursements.  The  motion  was  upon  an  affidavit  that 
the  action  was  begun  on  or  about  October  18,  1905,  by 
service  of  summons;  that  defendants  appeared  on  ^JTo- 
vember  2,  1905,  with  a  demand  for  service  of  a  copy  of 
the  complaint  and  all  other  papers  upon  their  attorney; 
that  the  plaintiff  never  obtained  any  extension  of  time, 
and  that,  therefore,  his  complaint  was  due  on  November 
22,  1905;  that  a  copy  had  never  been  served,  and  the 
plaintiff  was  in  default.  On  the  motion  day  the  plain- 
tiff's attorney  appeared  and  submitted  his  affidavit  that 
he  had  been  retained  in  the  action,  which  was  for  per- 
sonal injuries  suffered  while  at  work  for  the  defendants; 
that  he  had  served  the  summons;  that  thereafter  the  de- 
fendants had  compromised  with  the  plaintiff  and  settled 
with  him  for  the  sum  of  $150,  "as  deponent  is  informed 
and  verily  believes,  by  the  plaintiff,"  without  the  consent 
of  the  deponent,  and  without  paying  any  costs  to  him; 
that,  "because  of  the  said  compromise,  plaintiff  refused 
to  sign  a  complaint  herein,  and  refused  to  do  anything;" 
that  deponent  had  an  agreement  to  be  paid  one-half  of  the 
sum  of  money  recovered  herein,  by  compromise  or  other- 
wise, with  plaintiff.  He  asked  that  the  motion  be  granted 
upon  such  terms  as  seemed  just  and  proper  to  the  court. 
The  court  granted  the  motion  upon  condition  that  plain- 
tiff pay  $25  to  the  attorney  within  ten  days;  otherwise, 
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denied  it,  with  $10  costs.     The  order  first  entered  was 
afterwards  resettled  as  to  certain  recitals. 

There  are  two  appeals — one  from  the  original  order, 
and  one  from  the  order  as  resettled ;  but  the  reason  there- 
for is  not  apparent.     It  is  to  be  noted  that  a  motion  is 
panted  upon  condition  that  the  plaintiff  pay  his  own  at- 
torney $25.     I  take  it  that  the  defendants  compromised 
this  case  after  service  of  the  summons,  and  that  the  ne- 
glect of  plaintiff's  attorney  to  serve  the  complaint  was  due 
solely  to  the  refusal  of  his  client  to  proceed  in  the  action. 
Upon  the  attorney's  own  showing,  then,  the  motion   is 
based  upon  a  settlement  which  ended  the  claim  and  the 
cause  of  action  thereon.     The  attorney's  lien  could  not 
bar  it  (Peri  v.  N.Y.  Cent.  R.R.  Co.,  152  N.Y.,  521; 
Eischer-Uansen  v.  Brooklyn  Heights  R.R.  Co.,  173  N.Y., 
492).     While  I  do  not  suppose  that  the  attorney  would 
object  if  the  $25  was  forthcoming  from  tl^e  defendants, 
instead  of  the  plaintiff,  yet  the  legal  situation  is  that  the 
defendants,  who  are  entitled  to  this  order  upon  this  show- 
ing of  delay  (Section  480,  Code  Civil  Proc.),  cannot  ob- 
tain it  unless  the  plaintiff  pay  the  $25  to  his  own  attorney. 
Inasmuch  as  the  plaintiff's  attorney  deposes  that  his  cli- 
ent will  not  do  anything,  the  effect  of  this  order  is  to  con- 
tinue the  case  for  the  benefit  of  the  attorney.     Such  a  con- 
tinuance may  be  ordered  ex  necessitate  as  a  remedy  against 
fraudulent    settlements     (Fischer-Hansen    v.     Brooklyn 
Heights  R.  R.  Co.,  supra) ;  but  Vann,  J.,  for  the  court, 
in  the  case  cited,  says  that  such  form  of  relief  is  "clumsy 
and  illogical,  because  it  authorizes  the  trial  of  a  dead 
lawsuit  in  the  interest  of  one  who  never  owned  the  claim 
upon  which  it  was  founded."     See,  too.  Smith  v.  Acker 
Process  Co.,  102  App.  Div.  170,  92  K  Y.  Supp.,  351. 
The  attorney  has  his  remedies  under  Section  66  of  the 
Code  of  Civil  Procedure,  which  is  not  in  its  nature  a  mo- 
tion in  the  action  (Peri  v.  ^N'.Y.  Cent.  R.R.  Co.,  Supra), 
and  also  by  an  action  in  equity  to  establish  and  to  enforce 
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his  lien.  He  may  "follow  the  proceeds  of  the  settlement, ' 
and,  if  they  have  been  paid  over  to  the  client,"  he  has  the 
right  to  "insist  that  his  share  be  ascertained  and  paid  to 
him ;  for  the  defendant  is  estopped  from  saying  that  with 
notice  of  the  lien  he  parted  with  the  entire  fund"  (Fis- 
cher-Hansen  v.  Brooklyn  Heights  R,  R.  Co.,  supra.) 

In  National  ExhiBition  Co.  v.  Crane,  167  N.Y.,  506, 
cited  by  the  learned  attorney,  it  was  held  that  the  court, 
in  ita  inherent  power  to  prevent  a  stain  on  its  record  by 
collusion  and  fraud,  could  impose  the  payment  of  costs  to 
the  defendant's  attorney  by  plaintiff,  when  after  joinder  of 
issue,  notice  of  trial,  and  placing  of  cause  on  the  calendar, 
the  defendant,  without  the  knowledge  or  consent  of  his 
attorney,  without  paying  or  providing  for  the  payment 
of  costs,  and  for  the  purpose  of  depriving  him  of  his  costs, 
stipulates  for  a  discontinuance  without  costs.  The  power 
was  not  exercised  perforce  of  an  attorney's  lien,  foras- 
much as  there  was  none  in  that  case.  That  decision  does 
not  control  this  case,  which  merely  presents  the  feature 
of  a  settlement  after  summons  served,  without  regard 
to  the  attorney's  lien. 

Both  orders  are  reversed,  without  costs,  and  the  motion 
is  granted,  with  $10  costs,  without  prejudice  to  the  at- 
torney's rights  to  enforce  his  lien.     All  concur. 


MATTER  OF  MURTAUGH. 

SUPBEME   COUKT.   APPEI-LATE  DIVISION,   ThIED   DePABT" 
MENT,    JaNUAEY,    1907. 

§§  3240,  3333,  3334. 

! 

Costs— Liability  for— Commitment  of  Insane  Person, 
An  application  for  the  commitment  of  an  insane  person  to  a  State 
hospital,  made  under  the  provisions  of  the  Insanity  Law,  is  not 
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a  "special  proceeding"  within  Code  of  Civil  Procedure,  Section 
3334.  which  defines  a  special  proceeding  as  every  other  prosecu- 
tion by  a  party,  for  either  of  the  purposes  specified  in  Code  of 
Civil  Procedure,  Section  3333.  which  defines  the  word  "action," 
as  used  in  the  new  revision  of  the  statutes,  when  applied  to  ju- 
dicial proceedings,  as  signifying  an  ordinary  prosecution,  in  a 
court  of  justice,  by  a  party  against  another  party,  for«  the  en- 
forcement or  protection  of  a  right,  the  redress  or  prevention  of 
a  wrong,  or  the  punishment  of  a  public  offense,  so  as  to  authorize 
the  imposition  of  costs  against  an  unsuccessful  petitioner,  under 
Code  of  Civil  Procedure,  Section  3240,  which  provides  that  costs 
in  a  special  proceeding  may  be  awarded  in  the  discretion  of  the 
court,  after  the  amendment  of  Section  64  of  the  Insanity  Law, 
striking  out  a  provision  for  awarding  costs  against  an  unsuccess- 
ful petitioner. 

Same— Remedy  for  Wrongful  Imposition. 

A  petitioner  erroneously  charged  wbith  costs  in  an  unsuccessful  ap- 
plication for  the  commitment  of  an  insane  person  to  a  State  hos- 
pital is  not  required  to  appeal,  but  may  move  before  the  surro- 
gate for  a  correction  of  the  decree. 

(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Surrogate's  Court  striking 
from  a  decree  an  order  therein  directing  the  petitioner, 
in  an  unsuccessful  application  for  the  commitment  of  an 
insane  person,  to  pay  costs  to  such  person.     Affirmed. 

Mr.  Ransom  E.  Oilletj  for  appellant. 
Mr.  John  H.  Oleason,  for  respondent. 

Smith,  J. — This  was  an  application  made  upon  the  pe- 
tition of  Richard  W.  Murtaugh,  for  an  order  to  commit 
his  wife,  this  respondent,  Sarah  A.  C.  Murtaugh,  to  a 
hospital  for  the  insane.  The  petition  was  accompanied 
by  the  certificate  of  two  licensed  examiners  in  lunacy,  as 
prescribed  by  the  statute.  Upon  the  hearing  before  the 
surrogate  the  petition  was  dismissed,  and  in  the  decree 
dismissing  the  petition  costs  were  charged  against  the 
said  Richard  W.  Murtaugh  in  the  sum  of  $111.90.  There- 
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after  the  said  Kichard  W.  Murtaugh  made  a  motion  be- 
fore the  surrogate  to  correct  the  decree  by  striking  there- 
from the  provision  as  to  costs.  This  motion  was  granted, 
and  from  the  order  granting  this  motion  the  respondent 
in  the  proceeding  here  appeals. 

By  Chapter  545,  p.  471,  of  the  Laws  of  1896,  the  laws 
regulating  proceedings  in  cases  of  insanity  were  revised. 
By  Section  62  (page  482)  of  the  said  law  the  proceedings 
to  determine  the  question  of  insanity  were  prescribed.  It 
was  therein  provided  by  whom  a  petition  could  be  pre- 
sented, for  the  certificate  of  two  qualified  physicians  be- 
fore the  commitment  should  be  made,  and  for  an  order 
of  commitment  thereupon.  By  Section  63  (page  495) 
special  provision  is  made  for  an  appeal  from  that  order  of 
commitment.  The  appeal  therein  provided  for  is  not  an 
ordinary  appeal  from  a  final  order  in  a  special  proceed- 
ing, but  is  an  appeal  to  a  justice  of  the  Supreme  Court, 
who  shall  cause  a  jury  to  be  summoned  as  in  case  of  pro- 
ceedings for  the  appointment  of  a  committee  of  an  insane 
person,  and  the  question  of  the  insanity  of  the  alleged 
lunatic  shall  be  there  tried.  By  Section  64  (page  495) 
provision  is  made  for  the  payment  of  certain  costs  of  the 
proceedings  by  the  town  or  county  of  the  lunatic's  resi- 
dence, and  it  is  therein  provided  that  the  judge  may,  in 
his  discretion,  charge  the  cost  of  the  proceedings  against 
the  petitioner.  This  provision,  authorizing  the  charging 
of  the  costs  against  the  petitioner,  was  stricken  from  the 
law  by  Chapter  428,  p.  1048,  of  the  Laws  of  1904;  so 
that  at  the  time  this  proceeding  was  instituted  there  was 
no  special  authority  of  law  for  the  charging  of  these  costs 
as  against  the  petitioner.  The  contention  of  the  appel- 
lant, however,  upon  this  appeal,  is,  first,  that  this  is  a 
special  proceeding  under  the  Code  of  Civil  Procedure, 
and  the  costs  are  authorized  in  the  discretion  of  the  court 
by  reason  of  the  Code  provisions;  secondly,  that,  even 
if  costs  be  imauthorized,  the  remedy  of  the  petitioner 
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was  by  appeal,  and  not  by  motion.  Section  3333  of  the 
Code  of  Civil  Procedure  defines  an  "action"  in  the  fol- 
lowing words : 

"The  word  'action/  as  used  in  the  new  revision  of  the 
statutes,  when  applied  to  judicial  proceedings,  signifies 
an  ordinary  prosecution,  in  a  court  of  justice,  by  a  party 
against  another  party,  for  the  enforcement  of  protection 
of  a  right,  the  redress  or  prevention  of  a  wrong,  or  the 
punishment  of  a  public  offense." 

By  Section  3334  a  "special  proceeding"  is  thus  defined : 

"Every  other  prosecution  by  a  party,  for  either  of  the 
purposes  specified  in^  the  last  section,  is  a  special  pro- 
ceeding." 

The  surrogate  was  probably  right  in  holding  that  this 
was  not  a  special  proceeding  within  this  definition.  The 
proceeding  is  one  for  the  protection  of  the  alleged  lunatio 
and  for  the  protection  of  society.  The  petition  neither 
gains  nor  loses  by  the  order  entered  therein.  No  right 
is  enforced,  no  wrong  redressed,  no  public  offense  is  pun- 
ishd.  Moreover,  the  intention  of  the  lawmakers  is  mani- 
fest to  make  special  provisions  for  this  proceeding,  and 
not  to  bring  the  proceeding  within  the  general  rules  of  the 
Code  of  Civil  Procedure  governing  special  proceedings. 
The  provisions  of  Section  64  as  to  costs,  which  were 
eliminated  by  the  amendment  of  1904,  would  have  been 
surplussage,  if  it  had  been  the  intention  that  this  should 
be  a  special  proceeding  wherein  costs  were  to  be  governed 
by  Section  3240.  The  remaining  provisions  of  Section 
64,  which  are  still  in  force,  make  provisions  for  costs  of 
the  proceedings  not  applicabl<'.  to  special  proceedings  gen- 
erally. The  provisions  of  Section  63  as  to  appeal  from 
the  order  of  commitment  is  a  provision  applying  only  to 
this  class  of  cases,  and  in  itself  impliedly  negatives  the 
right  to  appeal  as  from  a  final  order  in  a  special  proceed- 
ing under  the  Code  of  Civil  Procedure.  These  provisions 
of  Section  63  also  contain  an  answer  to  the  appellant's 
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eontention  that  the  remedy  of  the  petitioner  was  by  ap- 
peal rather  than  by  motion.  The  appeal  provided  for  by 
that  section  seems  to  be  an  appeal  to  a  judge  and  jury 
upon  the  question  of  fact — the  insanity  of  the  alleged 
lunatic ;  and  no  appeal  seems  to  be  therein  provided  upon 
which  the  right  of  the  surrogate  to  grant  these  costs 
eould  be  reviewed. 

The  petitioner's  motion,  therefore,  was  the  proper,  and 
apparently  the  only,  remedy ;  and,  as  we  are  of  the  opin- 
ion that  the  amendment  of  Section  64  of  the  insanity 
law  by  the  Laws  of  1904  deprived  the  surrogate  of  the 
right  to  impose  costs  upon  the  petitioner,  we  conclude  that 
the  order  should  be  affirmed,  Avith  $10  costs  and  disburse- 
ments.    All  concur. 


FREDERICK     FOX,     Appellant,     v.     JOHN     D. 
CHAPMAN. 

§  488. 

Pleading—Striking  out  Matter  on  Motion  Before  Trial. 

It  is  improper  for  the  court,  on  a  motion  before  trial,  to  strike  out 
allegations  of  the  complaint,  in  an  action  for  negligent  death,  on 
the  subject  of  moneys  necessarily  expended  by  plaintiff  in  be 
half  of  decedent  for  hospital  care,  medicine  and  funeral  expenses, 
as  the  proper  practice  is  to  raise  the  question  whether  a  cause 
of  action  is  stated  on  a  demur  to  the  complaint,  as  allowed  by 
Code  of  Civil  Procedure,  Section  488,  Subdiv.  8,  or  at  the  trial. 

(Decided  January,  1907.) 

Appeal  from  an  order  of  the  Special  Term,  striking 
out,  on  motion  before  trial,  certain  allegations  in  a  com- 
plaint in  an  action  for  negligent  death.     Beversed. 

Mr.  Alison  M.  Lederer,  for  appellant. 
Mr,  John  W,  Walker,  for  respondent. 
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Mc  Laughlin,  J. — This  is  the  ordinary  negligence  ac- 
tion to  recover  damages  alleged  to  have  been  sustained 
by  the  widow  and  next  of  kin  by  reason  of  the  death  of 
plaintiff's  testator.  The  complaint  alleges  that  the  testa- 
tor was  injured  on  the  25th  of  October,  1903,  and  as  a 
result  of  such  injuries  he  died  on  the  13th  of  September, 
1904.  Then  follows  this  allegation :  "That,  during  the 
interval  between  the  said  25th. day  of  October,  1903,  and 
the  13th  day  of  September,  1904,  large  sums  of  money 
were  necessarily  expended  on  behalf  of  the  said  Henry 
Vizethann  by  his  widow  for  hospital  room  and  board,  and 
for  medical  attendance  and  nursing  and  medicines  and 
medical  appliances,  and  after  his  decease,  as  aforesaid, 
for  sepulchre  and  funeral  expenses." 

Before  an  answer  had  been  interposed  the  defendant 
moved  to  strike  out  the  allegation  quoted,  on  the  ground 
that  the  same  was  "superfluous  and  unnecessary,  and  that 
the  expenses  therein  alleged  to  have  been  incurred  are  not 
properly  recoverable  as  items  of  damage."  The  motion  was 
granted,  except  as  to  the  "sepulchre  and  funeral  expenses," 
and  plaintiff  has  appealed. 

We  are  not  called  upon  at  this  time  to  determine,  nor 
was  it  proper  for  the  court  below  to  do  so,  whether  the 
damages  alleged  in  the  allegation  stricken  out  are  re- 
coverable. The  plaintiff's  right  to  judgment,  however, 
upon  this  claim,  is  barred  and  forever  foreclosed  by  the 
order  which  has  been  made ;  in  order  words,  the  trial  of 
that  issue  has  been  determined  upon  a  motion.  Such  prac- 
tice is  improper  (Durham  v.  Durham,  99  App.  Div.,  450, 
91  N.Y.  Supp.,  295).  The  proper  practice,  where  a 
question  arises  as  to  whether  a  pleading  states  a  cause  of 
action  or  a  defense,  is  to  present  the  question  by  demurrer, 
or  else  upon,  the  trial,  either  at  the  opening  or  when  the 
evidence  is  offered,  or  at  the  close  of  the  case,  by  motion. 
(Hoffman  v.  Wight,  137  K  Y.,  621 ;  Walter  v.  Fowler, 
85,  N.Y.,  621).     And  especially  is  this  true  where  the 
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question  arises  as  to  the  measure  or  items  of  damage. 
(Pavenstedt  v.  New  York  Life  Ins.  Co.,  103  App.  Div., 
36,  92  N.Y.  Supp.,  853). 

It  follows  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion 
to  strike  out  denied,  with  $10  costs.     All  concur. 


HINDS,  NOBLE  &  ELDRIDGE  v.  R.  E.  BONNER, 
Appel.i,ant. 

Supreme  Court,  Appellate  Term,  February,  1907. 

§  723. 

Parties—New  Defendant—Tort-Feasors, 

Code  of  Civil  Procedure,  Section.  723,  authorizing  the  court  in  cer- 
tain cases  to  add  the  name  of  a  person  as  a  party  or  correct  the 
mistake  in  the  name  of  a  party,  is  inapplicable,  on  the  ground  of 
tort-feasors'  several  liability,  in  a  case  where  plaintiff  sued  one 
member  of  a  partnership  in  an  action  sounding  in  tort  and  after- 
wards desired  to  bring  in  other  partners  who  were  unknown  to 
him. 

(Decided  February,  1907.) 

Appeal  by  defendant  from  an  order  directing  him  to 
appear  and  be  examined  before  trial  to  determine  who  are 
his  co-partners.     Reversed. 

Messrs.  Underwood,  Van  Vorst  &  Royt,  for  appellant. 
Mr.  Frank  C.  Mebane,  for  respondent. 

Blanchard^  J. — This  is  an  appeal  from  an  order  di- 
recting the  defendant  Bonner  to  appear  and  be  examined 
before  trial,  and  to  produce  for  the  inspection  of  the  plain- 
tiff all  writings  referring  to  the  relationship  existing  be- 
tween the  defendant  Bonner  and  other  persons  with  whom 
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he  is  engaged  in  business  under  the  firm  name  of  ^'Robert 
Bonner's  Sons."  The  complaint  alleged  that  the  defend- 
ant Bonner  was  a  copartner  with  persons  unknown  to  the 
plaintiff  under  the  firm  name  of  "Robert  E.  Bonner's 
Sons/'  and  that  the  plaintifip  delivered  to  the  copartnership 
certain  goods,  and  that  the  copartnership,  although  re- 
quested, had  refused  to  redeliver  these  goods.  The  plain- 
tiff obtained  the  order  appealed  from  for  the  purpose  of 
determining  what  person  or  persons  should  be  joined  with 
Bonner  as  co-defendants  in  the  action. 

The  complaint  states  a  cause  of  action  sounding  in  tort 
Section  723  of  the  Code  of  Civil  Procedure,  which  author- 
izes the  court,  in  certain  circumstances,  to  add  the  name 
of  a  party  or  to  correct  a  mistake  in  such  name,  applies 
only  to  cases  where  such  party  is  necessary  or  interested 
in  the  event  of  the  action,  which  is  not  the  case  where 
two  or  more  joint  tort-feasors  are  severally  liable  (Heff- 
em  V.  Hunt,  8  App.  Div.  585,  40  N.Y.  Supp,  914;  Ten 
Eyck  V.  Keller,  99  App.  Div.  106,  91  N.Y.  Supp.,  169). 
Since  the  information  sought  by  the  order  appealed  from 
would  be  unavailing  to  the  plaintiff,  it  follows  that  the 
order  should  be  reversed,  with  $10  costs  and  disburse- 
ments. 

Order  reversed,  with  $10  costs  and  disbursements.  AU 
ooncur. 
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JANE  WALTZ,  v.  UTICA  &  M.   V,  RY.   CO., 
Appellant. 

Supreme    Court,    Appellate   Division,  Fourth    De- 
partment, Debember,  1906. 

§  999. 

Costs— Right  to  on  Setting  Aside  Verdict  for  InsufFiciency  of  Dam- 
ages, 

Costs  will  not  be  given  absolutely  as  matter  of  law  against  the  com- 
plaining party,  on  the  court's  granting  a  motion  to  set  aside  a 
verdict  because  of  the  insufficiency  of  the  damages  awarded  in 
an  action  for  negligent  injuries,  as  authorized  by  Code  of  Civil 
Procedure,  Section  999,  but  the  question  as  to  the  payment  of 
costs  is  within  the  discretion  of  the  trial  court,  subject  to  re- 
view by  the  appellate  court. 

Same— Rule  in  Fourth  Department, 

The  rule  has  been  adopted  by  custom  in  the  Fourth  Judicial  De- 
partment not  to  award  costs  as  a  matter  of  law  on  setting  aside 
a  verdict  for  excessive  or  insufficient  damages,  as  authorized  by 
Code  of  Civil  Procedure,  Section  999. 

(Decided  December,  1906.) 

Appeal  from  an  order  of  the  Special  Term  setting  aside 
a  verdict  for  the  plaintiff  and  granting  a  new  trial,  wilii 
costs,  on  the  gronnd  of  insufficient  damages,  as  authorized 
by  Code  of  Civil  Procedure,  Section  999.     AflSrmed. 

Mr.  WamicJe  J.  Keman,  for  appellant. 
Mr.  E.  D.  Lecy  for  respondent. 

McLennan,  P.  J. — The  only  question  presented  by  this 
appeal  is  whether  or  not  a  defendant  is  entitled  to  costs 
absolutely  als  matter  of  law,  where,  upon  plaintiff's  mo- 
tion, a  verdict  in  his  favor  is  set  aside  and  a  new  trial 
granted  upon  the  ground  that  the  amount  of  damages 
awarded  by  the  jury  is  insufficient. 
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It  has  long  been  established  by  authority  that  such  dis- 
position as  to  costs,  when  a  new  trial  is  granted,  under 
Section  999  of  the  Code  of  Civil  Procedure  because  of 
errors  committed  by  the  trial  justice,  is  proper.  In  the 
case  at  bar,  so  far  as  appears,  the  insuflSciency  of  the 
verdict  may  have  resulted  entirely  because  of  errors  com- 
mitted by^the  trial  justice,  because  certain  elements  of 
damages  were  improperly  withheld  from  the  considera- 
tion of  the  jury,  or  for  various  other  causes.  But,  even 
if  it  be  assumed  that  the  inadequacy  of  the  verdict  re- 
sulted solely  from  the  error,  mistake,  or  misconduct  of  the 
jury,  we  are  unable  to  see  how  or  why  the  party  moving 
for  the  new  trial  should  be  punished  because  of  an  in- 
justice done  him  without  fault  on  his  part.  Section  999 
of  the  Code  of  Civil  Procedure  makes  no  such  distinction. 
The  language  is : 

"The  judge  *  *  *  may,  in  his  discretion,  *  * 
*  set  aside  the  verdict,  >  *  *  and  grant  a  new 
trial  upon  exceptions ;  or  because  the  verdict  is  for  excess- 
ive or  insufficient  damages.     *     *     * " 

By  the  language  of  the  section  the  trial  justice  is  given 
precisely  the  same  power  to  set  aside  a  verdict  because 
insufficient  as  because  an  error  in  the  admission  or  rejec- 
tion of  evidence  which  is  raised  by  objection  and  excep- 
tion, and  we  can  conceive  of  no  good  reason  why  a  differ- 
ent rule  as  to  costs  should  be  applied  where  the  mistake 
which  results  in  injury  to  a  party  is  made  by  the  jury 
rather  than  by  the  court.  If  the  trial  judge  can  see  that 
the  jury  has  probably  rendered  an  insufficient  verdict  be- 
cause of  the  fault  or  neglect  of  the  party  complaining, 
but  that  still  justice  requires  that  a  new  trial  be  had,  then 
certainly  it  should  be  granted  upon  condition  that  such 
party  pay  the  costs  of  the  trial.  But  in  the  case  at  bar  no 
such  condition  is  made  to  appear,  and  we  must  assume  that 
the  verdict  rendered  was  unjust  to  the  plaintiff  and  that 
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such  injustice  resulted  without  fault  or  mistake  on  his 
part. 

We  appreciate  that  the  practice  is  not  uniform  in  the 
different  departments  of  the  stat«,  but  after  a  careful  ex- 
amination of  the  adjudicated  cases  and  consideration  of 
the  reasons  urged  in  support  of  appellant's  contention, 
we  are  constrained  to  adhere  to  the  rule  adopted  in  this 
department,  that,  in  setting  aside  a  verdict  and  granting 
a  new  trial  under  Section  999  of  the  Code  of  Civil  Pro- 
cedure "because  the  verdict  is  for  excessive  or  insufficient 
damages,"  the  trial  court  is  not  required  as  matter  of  law 
to  award  costs  absolutely  against  the  complaining  party, 
but  that  the  question  as  to  payment  of  costs  in  such  case 
is  within  the  discretion  of  the  trial  judge,  subject^  of 
course,  to  review  by  this  court,  and  that,  where  it  does 
not  appear  that  the  erroneous  verdict  resulted  from  the 
fault  or  mistake  of  the  aggrieved  party,  the  discretion  of 
the  trial  court  exercised  as  in  the  case  at  bar  will  not  be 
disturbed. 

It  follows  that  the  order  appealed  from  should  be 
affirmed,  with  $10  costs  and  disbursements  to  the  respond- 
ent to  abide  event. 

Order  in  so  far  as  it  relates  to  the  costs  awarded  there- 
by affirmed,  with  $10  costs  and  disbursements  to  respond- 
ent to  abide  event.     All  concur. 
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EDWARD  S.  AVERY,  Appellant,  v.  LUCY  E.  LEE,* 

£T    AL. 

SuPRBMs  Cou&T^  Appellate  Division,  First  Dspabt- 
MENT,  January,  1907. 

§§  835,  885. 

Discovery— Attorney  in  Fact — Privileged  Communications. 

An  attorney  at  law  who  is  employed,  not  in  his  professional  capac- 
ity, but  merely  as  an  attorney  in  fact  in  real  estate  transactions, 
virtually  as  a  real  estate  broker,  is  not  justified  in  refusing  to 
permit  an  inspection  of  a  certain  letter  and  cablegrams  in  an  ex- 
amination before  trial,  under  Code  of  Civil  Procedure,  Section 
885,  with  a  view  of  showing  that  such  letter  and  cablegrams  au- 
thorized the  attorney  to  make  a  contract  for  the  sale  of  real  es- 
tate, a  specific  performance  of  which  is  the  object  of  the  action, 
on  the  ground  that  they  were  received  in  his  professional  ca- 
pacity and  therefore  privileged  under  Code  of  Ovil  Procedure, 
Section  835. 

Witnesses — Real  Estate  Broker — Privileged  Communications. 

An  owner  of  property,  who  employs  an  attorney  and  counselor  at 
law,  instead  of  a  real  estate  agent,  to  negotiate  a  sale  of  his 
property,  does  not  thereby  receive  immunity  from  disclosing  the 
authority  conferred  upon  the  attorney,  when  such  authority  is 
properly  in  issue. 

Pleading — Action  for  SpeciHc  Performance — Statute  of  Frauds. 

In  an  action  to  compel  specific  performance  of  a  contract  for  the 
conveyance  of  real  estate,  it  is  not  essential  to  the  plaintiffs  cause 
of  action  that  he  should  allege  that  the  agreement  was  in  writ- 
ing, since  he  will  be  at  liberty  to  prove  upon  the  trial  a  valid 
contract  within  the  statute  of  frauds,  as  such  statute  is  a  de- 
fense which  must  be  specially  pleadefd  and  need  not  be  negatived 
by  the  complaint. 

(Decided  January,  1907.) 

*See  note  on  communications  between  principal  and  agent  as 
privileged  at  end  of  this  case. 
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Appeal  from  an  order  of  the  Special  Term  denying  a 
motion  for  leave  to  inspect  and  make  a  copy  of  a  letter 
and  cablegrams  which  the  recipient  refuses  to  exhibit  on 
the  ground  of  privileged  oommimications  within  Code  oT 
Civil  Procedure,  Section  885.     Keversed, 

Messrs.  Charles  P.  Northrup  (Arthur  Garfield  Hays,  on. 
the  brief),  for  appellant. 
Mr.  David  B.  Ogden,  for  respondents. 

Lauqhlin,  J. — The  action  is  brought  for  the  specific 
performance  of  a  contract  by  which  it  is  alleged  the  de- 
fendants, as  owners  of  premises  No.  26  West  Thirty-Fifth 
street,  in  the  city  of  New  York,  agreed  to  convey  the  same 
to  the  plaintiff  for  the  consideration  of  $105,000.  The 
answer  contains  a  general  denial  and  interposes  the  statute 
of  frauds  as  a  defense. 

It  is  contended  that  the  order  was  properly  granted 
upon  the  ground  that  the  plaintiff  failed  to  show  a  valid 
contract  within  the  statute  of  frauds.  The  defendants 
did  not  demur  to  the  complaint,  and  it  is  evident  that  a 
demurrer  would  have  been  imsuccessful.  The  complaint  al- 
leges ownership  in  the  defendants  and  an  agreement  on 
their  part  to  convey  to  the  plaintiff  the  premises  therein 
sufficiently  described,  for  a  consideration  agreed  upon  and 
specified.  It  is  not  essential  to  the  plaintiff's  cause  of 
action  that  he  should  allege  that  the  agreement  was  in 
writing,  because,  under  these  allegations,  he  will  be  at  lib- 
erty to  prove  upon  the  trial  a  valid  agreement  within 
the  statute  of  frauds.  The  statute  of  frauds  is  a  defense 
which  must  be  specially  pleaded,  and  it  need  not  be  nega- 
tived by  the  complaint.  The  plaintiff  was  not  required  to 
set  forth,  on  an  application  of  this  kind,  the  facts  showing 
his  cause  of  action,  and  therefore  the  denial  of  the  mo- 
tion should  not  be  sustained  on  the  theory  that  it  does 
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not  appear  probable  that  the  plaintiff  will  succeed  upon 
the  trial. 

We  therefore  pass  to  the  merits  of  the  objection  to  the 
granting  of  this  motion,  which  are  that  the  letter  and  ca- 
blegrams are  in  the  possession  of  one  William  H.  H.  Lee, 
an  attorney  and  counselor,  who  received  them  in  his  pro- 
fessional capacity  as  attorney  and  counselor  for  these  de- 
fendants, and  is  therefore  privileged  from  allowing  an 
inspection  thereof.  It  appears  that  the  defendants  at 
the  times  in  question  were  in  Rome,  Italy,  where  they  had 
been  sojourning,  if  not  residing,  for  many  years.  They 
owned  other  real  estate  in  the  city  of  New  York,  and  the 
person,  an  attorney  at  law,  who  received  and  had  the 
immediate  possession  of  the  letter  and  cablegrams,  repre- 
sented them,  by  power  of  attorney,  and  otherwise,  in  ne- 
gotiating leases  of  their  property,  and  contracting  for  a 
sale  thereof,  and  also  acted  as  their  legal  adviser  concern- 
ing questions  arising  with  respect  to  the  same.  In  some 
instances,  he  collected  rents  for  them,  but  usually  the  rents 
were  collected  by  a  firm  of  brokers  and  bankers.  At  this 
particular  time  it  appears  that  the  only  business  the  at- 
torney was  transacting  for  them,  or  had  represented  them 
in  transacting  for  many  years,  was  receiving,  passing  upon, 
and  forwarding  offers  to  purchase  this  property  which  was 
for  sale.  It  does  not  appear  that  any  question  arose  with 
respect  to  the  marketability  of  the  title  or  otherwise  upon 
which  they  needed  or  received  his  advice.  He  assumed 
to  be  authorized  by  them  to  negotiate  a  sale  of  the  prem- 
ises, and  read  to  plaintiff  and  his  brokers  extracts  from 
the  letter,  concerning  which  an  inspection  is  sought,  tend- 
ing to  show  such  authority.  After  negotiating  the  terms 
of  sale  with  the  plaintiff,  through  his  brokers,  he  wrote 
the  latter  that,  so  far  as  he  had  authority  to  do  so,  he  con- 
sidered the  premises  sold  to  the  plaintiff,  and  that  he  would 
immediately  cable  one  of  the  owners  for  confirmation,  and 
that,  from  a  letter  recently  received,  he  had  no  doubt  that 
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the  sale  would  be  approved,  and  that  he  would  immedi- 
ately communicate  the  reply  received  to  plaintiff's  brok- 
ers, and  in  the  meanwhile  would  inform  any  one  inquir- 
ing about  the  property  that  it  had  been  sold.  Neither  the 
plaintiff  nor  his  brokers  had  any  personal  conmiunicatiou 
with  the  owners. 

It  is  essential  to  the  plaintiff's  case  that  he  should  show 
that  the  attorney  was  authorized  by  his  constituents  to 
make  the  agreement  for  a  sale  of  the  premisca.  The  plti'i.- 
tiff  is  desirous  of  examining  the  defendants  before  trial, 
with  a  view  to  showing,  for  use  upon  the  trial,  that  they 
authorized  the  attorney  to  make  the  contract  for  a  sale  of 
the  property.  It  is  manifest  that,  if  the  order  is  issued 
for  their  examination,  the  plaintiff  will  be  met  with  the 
objection  that  the  letter,  at  least,  if  not  the  cablegrams, 
received  by  the  attorney,  are  the  best  evidence,  and  that 
he  may  be  embarrassed  in  an  endeavor  to  ascertain  the 
truth  by  not  knowing  the  contents  of  the  letter  and  cable- 
grams. Plaintiff,  therefore,  is  desirous  of  procuring  this 
letter  and  the  cablegrams  for  use  upon  their  examination. 
The  attorney  declined  to  exhibit  the  letter  and  cablegrams, 
and  he  has  been  examined,  pursuant  to  the  provisions  of 
Section  886  of  the  Code  of  Civil  Procedure,  for  the  pur- 
pose of  using  his  examination  on  the  motion.  So  far  as 
appears  by  the  examination  of  the  attorney  and  by  the 
motion  papers,  the  letter  of  April  6,  1906,  concerning 
which  an  inspection  is  sought,  and  the  cablegrams  of  April 
27,  28,  and  29,  1906,  merely  relating  to  the  authority 
conferred  upon  him  in  negotiating  the  sale  of  the  prem- 
ises and  the  ratification  of  his  acts,  except  that  the  letter 
contained  "some  kindly  and  polite  message."  The  attor- 
ney, however,  declined  to  permit  an  inspection  of  the 
letter  and  cablegrams,  or  to  allow  them  to  be  made  part  of 
the  record  of  his  examination. 

In  these  circumstances  we  think  the  attorney  is  not  jus- 
tified, on  the  ground  of  privilege,  in  refusing  to  permit 
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the  inspection  and  to  deliver  the  letter  and  cablegrams. 
The  attorney  was  not  acting  in  his  professional  capacity, 
but  merely  as  an  attorney  in  fact,  virtually  the  same  as  a 
real  estate  broker,  in  negotiating  the  sale  of  the  property. 
The  privilege  extends  "to  all  communications  made  by  a 
client  to  his  counsel  for  the  purpose  of  professional  ad- 
vice  or   assistance     *     *     *     whether  such   advice   re- 
lates to  a  suit  pending,  one  contemplated,  or  to  any  other 
matter  proper  for  such  advice  or  aid"  (Britton  v.  Lorenz, 
45  N.Y.,  61),  and  "to  communicate  in  reference  to  all 
matters,  which  the  the  proper  subject  of  professional  em- 
ployment" (Root  V.  Wright,  84  N.  Y.,  72),  but  I  think  it 
does  not  extend  to  business  transactions  of  this  nature  to 
"be  negotiated  with  a  third  party,  concerning  which  the 
client  neither  requires  nor  receives  advice  (Rochester  City 
Bank  v.  Suydam,  5  How.  Pr.  254 ;  Mowell  v.  Van  Buren, 
77  Hun.,  574  N.Y.  Supp.,  1035;  Martin  v.  Piatt  [Sup.] 
4  N.Y.  Supp.,  359;  Rosseau  v.  Bleau,  131  N.Y.,  177; 
Bartless  v.  Bunn,  56  Hun.,  607,  10  N.Y.  Supp.,  210; 
Edison  Elec,  L.  Co.  v.  U.S.  Elec.  L.  Co.  [C.C.]  44  Fed., 
294).     Where  an  owner  of  property  employs  an  attorney 
and  counselor  at  law,  instead  of  a  real  estate  agent,  to  ne- 
gotiate a  sale  of  his  property,  he  does  not  thereby  receive 
immunity  from  disclosing  the  authority  conferred  upon 
the  attorney,  where  this  is  properly  in  issue.     If  the  cli- 
ent could  be  required  to  disclose  the  authority,  it  is  mani- 
fest that  the  attorney  may  be ;  for  it  is  the  privilege  of  the 
client,  and  not  the  privilege  of  the  attorney,  that  the  law 
seeks  to  protect  (Matter  of  King  v.  Ashley,  96  App.  Div. 
143,  89  KY.  Supp.,  482;  affirmedl79  N.Y.  281;  Mitch- 
ell's Case,  12  Abb.  Pr.  249 ;  Jones  v.  Reilly,  174  N.  Y.,  97 ; 
Doheny  v.  Lacy,  42  App.  Div.,  218,  59  N.Y.  Supp.,  724; 
Whiting  V.  Barney,  30  KY.,  330). 

It  follows  that  the  order  should  be  reversed,  with  $10 
•costs  and  disbursements,  and  motion  to  require  the  wit- 
ness William  H.  H.  Lee  to  permit  an  inspection  of  the 
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letter  to  him  from  the  defendants,  or  one  of  them,  under 
date  of  April  6,  1906,  and  the  cablegrams  received  by 
him  from  the  defendants,  or  one  of  them,  on  the  27th, 
28th,  or  29th  of  April,  1906,  concerning  the  sale  of  said 
premises  or  a  ratification  thereof,  and  to  have  the  same 
annexed  to  his  examination,  be  granted,  with  $10  costs. 
All  concur. 


Note. — On  Communications  Between  Principal  and  Agent  as  Prtv- 

leged. 

The  doctrine  of  the  secrecy  of  communications  between  attorney 
and  client  originated  in  the  early  history  of  the  English  courts, 
and  has  now  become  firmly  grounded  in  both  English  and  American 
jurisprudence.  The  New  York  statute  on  the  subject  is  Section 
83s  of  the  Code  of  Civil  Procedure,  which  provides  that  "An  at- 
torney and  counselor  at  law  shall  not  be  allowed  to  disclose  a  com- 
munication made  by  his  client  to  him,  or  his  advice  given  thereon, 
in  the  course  of  his  professional  employment    *    *    *    ♦." 

The  applicability  of  the  doctrine  of  this  section  of  the  Civil  Code 
to  communications  between  principal  and  agent,  has  arisen,  so  far 
as  a  careful  search  has  disclosed,  in  but  few  New  York  cases.  How- 
ever, a  few  cases  from  other  jurisdictions  have  passed  on  this 
branch  of  privileged  communications. 

In  this  note  no  attempt  has  been  made  to  touch  on  the  subject 
of  trade  secrets  as  privileged  communications. 

The  autiiorities  all  agree  that  the  doctrine  of  privileged  com- 
munications does  not  extend  to  communications  between  principal 
and  agent  (Sondheim  v.  Schmidt,  32  Misc.,  737,  66  N.  Y.,  Supp. 
1034;  Slade  v.  Tucker,  14  Ch.  Div.,  824;  Vaillant  v.  Doden,  2  Atk., 
524,  26  Tn|g.  Rep.  reprint  715 ;  Fenner  v.  London  &  S.  E.  R.  Co.  7 
Queen's  Bench,  L.  R.,  767,  41  L.  J.  N.  S.  Q.  B.,  313- 

In  an  action  on  a  written  contract,  defended  on  the  ground  of 
cancelation,  it  is  proper  to  allow  an  agent  of  the  plaintiff,  called  by 
the  defendant  as  a  witness,  to  testify  to  a  conversation  with  his 
principal  on  the  subject  of  the  cancelation  of  the  contract  (Sond- 
heim V.  Schmidt,  supra.) 

The  head  clerk  of  a  partnership  was  compelled  in  Corps  v.  Rob- 
inson, 2  Wash.  C.  C.  388,  Fed.  Cas.  No.  3252,  which  was  an  action 
for  the  recovery  of  a  debt,  to  disclose  what  he  knew  about  the  se- 
crets of  the  partnership  business. 


96  CIVIL  PROCEDURE  REPORTS. 

Avery  v.  Lee. 

The  confidential  agent  or  factor  of  a  party  was  held  in  Holmes 
V.  Comcgys,  i  Dall.  (U.  S.)  439,  not  to  be  privileged  from  giving 
testimony  to  prove  effects  in  the  hands  of  his  principal  as  garnishee. 
The  court  said  that  it  would  be  of  very  dangerous  consequence  if 
it  were  established  that  a  commercial  agent  was  not  amenable  as  a 
witness  in  a  court  of  justice  in  a  cause  against  his  constituent. 

A  reply  sent  by  the  manager  of  a  branch  bank  to  a  request  made 
by  the  head  bank  concerning  an  account  alleged  to  have  been  im- 
properly dealt  with,  was  held  in  Anderson  v.  Bank  of  British  Col- 
umbia, 2  Ch.  Div.  (Eng.)  644,  not  to  be  privileged,  but  must  be 
produced.  This  communication  was  not  made  or  sent  for  the  pur- 
pose of  being  laid  before  a  professional  adviser. 

A  conductor's  report  to  the  railroad  company  of  the  circumstances 
concerning  an  accident  was  held  in  Carlton  v.  .Western  &  A.  R. 
Co.,  81  Ga.,  531,  7  S.  E.,  623,  not  to  be  a  privileged  communication, 
and  under  proper  circumstances,  its  production  may  be  compelled. 

The  rule  prohibiting  the  disclosure  of  confidential  communica- 
tions from  a  client  to  his  attorney  was  held  in  Rochester  City  Bank 
V.  Suydam,  5  How.  Prac,  254,  not  to  extend  to  communications 
between  a  principal  and  a  general  agent. 

Thus,  communications  between  a  principal  and  one  who  had  been 
the  general  agent  and  attorney  of  the  former,  employed  to  manage 
their  property,  collect  debts,  prosecute  claims,  to  judgments,  fore- 
close mortgages  and  transact  a  variety  of  other  business,  were  held 
in  Rochester  City  Bank  v.  Suydam,  supra,  not  to  be  privileged. 

An  attorney  who  acts  merely  as  a  business  agent  may  be  com- 
pelled to  testify  concerning  matters  relating  to  acts  of  a  non-pro- 
fessional nature  (Hawkins  v.  Gatbarcole,  i  Sim.  N.  S.,  150,  ao  L. 
J.  Ch.,  303,  61  Eng.  Rep.  Reprint  58;  Walsingham  v.  Goodricke, 
3  Hare,  122,  67  Eng.  Rep.  Reprint  322;  Re  Donohue,  2  Hask.,  17, 
Fed.  Cas.  No.  3990.) 

Communications  between  a  principal  and  his  attorney  in  fact 
were  considered  in  Avery  v.  Lee,  38  N.  Y.  Civ.  Proc.  R.,  97,  as  not 
falling  within  the  purview  of  Code  of  Civil  Procedure,  Section  335. 

The  answers  to  questions  propounded  to  an  attorney  requiring^ 
him  to  state  his  own  procedure  in  the  disposition  of  a  stock  of  goods 
of  a  bankrupt  concern  and  the  amount  he  received  therefor,  do  not 
disclose  any  privileged  communications,  since  it  was  solely  his  own 
acts  that  he  wa9  required  to  disclose  and  not  anything  which  his 
client  ever  communicated  to  him;  they,  were  such  acts  as  any  agent 
could  have  done  .and  were  the  ordinary  proceedings  of  an  agent  in 
selling  the  property  of  his  principal  (Re  O'Donohue,  Fed.  Cas.  No. 
10435) 
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Letters  written  by  a  defendant  after  the  institution  of  a  suit,  to 
his  unprofessional  agent  abroad,  concerning  matter  of  business,  and 
with  reference  to  the  defense  of  the  suit  in  question,  were  held  in 
Kerr  v.  Gillespie,  7  Beav.  572,  49  Eng.  Rep.  Reprint,  1188,  not  to 
be  privileged  communications. 


PEOPLE  EX  REL.,  MAEGAEET  WEICK,  Appelulnt, 
V.  WARDEN  OF  CITY  PRISON. 

Supreme  Court,  Appelijltb  Division,  First  Depart- 
ment, January,  1907. 

§§  45,  432. 

Courts — Continuation  of  Term — Effect  on  Jurisdiction, 
A  trial  term  of  the  Supreme  Court  may,  under  Code  of  Civil  Pro- 
cedure, Sections  45  and  452,  be  extended  by  order  of  the  court 
beyond  the  time  set  for  the  session  thereof  by  the  Appellate  Di- 
vision and  not  thereby  lose  jurisdiction  to  try  one  indicted  for 
murder,  although  the  term  is  continued  into  a  period  when  an- 
other term  has  been  appointed  to  be  held. 

Same — Right  to  be  tried  in  Certain  Court  Room, 

One  indicted  for  murder  has  no  constitutional  right  to  be  tried  in 
one  court  room  rather  than  another  in  the  same  county,  and 
therefore  an  objection  that  the  court  lost  jurisdiction  to  try  the 
defendant,  because  the  trial  was  moved  from  the  Criminal  Court 
Building,  on  account  of  the  inadequacy  of  that  building  for  the 
work  to  be  done,  to  one  of  the  court  rooms  of » the  County  Court 
House,  is  without  merit. 

Habeas  Corpus— To  Contest  Jurisdiction  of  Court. 

Habeas  corpus  is  not  the  proper  remedy  by  which  to  contest  the 
jurisdiction  of  the  court  to  try  one  indicted  for  murder,  because 
the  term  of  court  was  continued  beyond  the  original  time  set  for 
adjournment;  if  the  judgment  is  irregular  the  proper  proceeding 
is  by  motion  for  arrest  of  judgment  or  by  appeal 

(Decided  January,  1907.) 

♦Affirmed  188  N.  Y.,  549  mem. 
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Appeal  from  an  order  of  the  Special  Term,  dismissing 
a  writ  of  habeas  corpus.    Affirmed. 

Mr.  Edward  Hymes,  for  appellant 

Mr.  Robert  C.  Taylor,  Asst.  Dist.  Atty.,  for  respondent 

Ingbaham^  J. — ^A  Trial  Term  of  the  Supreme  Court 
was  appointed  by  the  Appellate  Division  of  this  depart- 
ment to  commence  on  the  first  Monday  of  Kovember^ 
1905,  and  to  that  Court  Mr.  Justice  Oreenbaum,  a  justice 
of  the  Supreme  Court,  was  assigned.  He  presided  in  that 
court  during  the  month  of  November,  and  at  the  end  of 
that  month,  on  the  application  of  the  district  attorney,  an 
order  was  entered  which  recited  that,  '4t  appearing  to  the 
court,  from  the  statements  of  the  district  attorney  of  the 
county  of  New  York  and  from  the  indictments  filed  by 
the  grand  jury  of  the  county  of  New  York  and  triable  in 
this  court,  that  the  public  interests  require  that  the  Novem- 
ber, 1906,  term  of  this  court  be  continued ;"  it  was  there- 
fore ordered  that  "this  November,  1906,  term  of  this 
court  be,  and  the  same  is  hereby,  continued  to  and  until 
the  3d  day  of  December,  1906,  and  thereafter  until  such 
business  as  may  be  brought  before  this  court  is  disposed 
of."  A  Trial  Term  of  the  Supreme  Court  had  been  ap- 
pointed by  the  Appellate  Division  of  this  department  to 
commence  on  the  first  Monday  of  December,  1906,  and 
thereafter  during  the  month  of  December  both  the  con- 
tinued November  term  and  the  December  term  trans- 
acted business  in  the  coimty  of  New  York.  On  the  30th 
of  November,  when  the  order  was  made  continuing  the 
November  term,  an  unfinished  case  was  on  trial,  which 
case  was  continued  until  the  11th  of  December,  1906,  and 
on  the  12th  of  December,  1906,  this  relator,  who  had  been 
indicted  by  the  grand  jury  for  manslaughter  in  the  first 
degree,  was  tried  in  the  continued  November  term,  which 
trial  resulted  in  her  conviction.     After  her  conviction  the 
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defendant,  for  the  first  time,  objected  to  the  jurisdiction 
of  the  court  on  the  ground  that  the  term  had  ended  with 
the  month  of  November,  or  upon  the  conclusion  of  the 
trial  which  had  been  commenced  during  that  month,  and 
the  court  was  therefore  without  jurisdiction  to  commence 
a  new  trial  after  the  commencement  of  the  December  term 
of  the  Supreme  Court,  and  then  moved  for  arrest  of  judg- 
ment on  this  groimd.  That  motion  having  been  denied, 
the  relator  obtained  a  writ  of  habeas  corpus,  claiming  that 
the  court  had  no  jurisdiction  to  try  the  relator,  and  ask- 
ing that  she  be  discharged.  Upon  the  hearing  at  the 
Special  term  this  writ  of  habeas  corpus  was  dismissed,  and 
the  relator  appeals. 

It  is  not  disputed  but  that  the  term  of  the  Supreme 
Court  was  properly  appointed  by  the  Appellate  Division 
in  pursuance  of  the  authority  contained  in  the  sixth  ar- 
ticle of  the  Constitution  and  Section  232  of  the  Code  of 
Civil  Procedure.  It  was  presided  over  by  a  justice  of  the 
Supreme  Court,  as  provided  by  the  Constitution,  assigned 
to  preside  over  that  term  by  the  Appellate  Division  of 
this  department.  There  can  be  no  question,  therefore, 
but  that  it  was  a  legal  court,  legally  authorized  and  com- 
petent to  try  this  relator  for  the  offense  charged,  tmless 
it  ceased  to  be  a  term  of  the  Supreme  Court  on  the  first 
Monday  of  December,  1906,  when  the  December  term  of 
the  court  was  appointed  to  be  held,  or  upon  the  completion 
of  a  trial  that  was  unfinished  at  that  time.  There  is  no 
provision  in  the  Constitution  or  in  the  Code  of  Civil  Pro- 
cedure which  limits  the  duration  of  a  term  of  the  Su- 
preme Court  once  duly  appointed  to  be  held,  and  the  du- 
ration of  the  term  was  not  limited  by  the  appointment  for 
this  term  made  by  the  Appellate  Division  of  this  depart- 
ment. It  is  true  that  on  the  first  Monday  of  December 
a  new  Trial  Term  was  appointed  to  be  held  in  the  county 
of  New  York;  but,  in  the  absence  of  any  express  pro- 
vision of  the  Constitution  or  the  law  of  this  state,  there 
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appears  to  be  no  reason  why  a  new  term  should,  of  itself, 
terminate  a  term  theretofore  established.  The  provinoiis 
of  Section  45  of  the  Code  of  Civil  Procedure  and  Section 
432  of  the  Code  of  Criminal  Procedure,  which  provided 
that  a  term  of  the  court  can  be  continued,  notwithstanding 
the  expiration  of  the  time  appointed  for  the  term,  to  con- 
tinue a  trial,  are  intended  to  apply  to  eases  where  a  time 
is  fixed  for  the  expiration  of  the  term  either  by  some  ex- 
press provision  of  law  or  by  the  authority  authorized  to 
appoint  the  terms  of  courts.  As  there  was  no  time  fixed 
at  which  the  November  term  of  the  Trial  Terms  of  the 
Supreme  Court  should  end,  the  term  continued  until  regu- 
larly adjourned  by  the  justice  designated  to  hold  the  term, 
or,  in  his  absence,  some  other  justice  of  the  Supreme 
Court.  In  the  county  of  New  York  there  has  been  thir- 
teen Trial  Terms  of  the  Supreme  Court  appointed  for 
the  month  of  November,  and  also  thirteen  Trial  Terms 
of  the  Supreme  Court  appointed  for  the  month  of  De- 
cember. Of  these.  Part  1  of  the  Trial  Term  was  desig- 
nated as  the  term  for  the  transaction  of  criminal  business. 
But,  as  before  stated,  there  was  nothing,  either  in  the  Con- 
stitution or  the  statute,  or  in  the  appointment  of  the 
terms,  which  provided  when  a  term  thus  established  shoiQd 
terminate,  and  thus  each  term  continued  until  it  was  r^u- 
larly  adjourned  without  day. 

If  legislative  authority  was  necessary  in  the  absence  of 
a  prohibition,  we  think  that  h  furnished  by  Section  282  of 
the  Code  of  Civil  Procedure,  which  provides  that : 

"Two  or  more  Trial  Terms  may  be  appointed  to  be  held 
and  may  be  held  at  the  same  time  in  any  county.  A  Trial 
Term  in  any  county  may  be  held  in  two  or  more  parts, 
and  a  jury  panel  may  be  summoned  to  serve  in  each  part, 
or  jurors  may  be  drawn  from  one  panel." 

Provision  is  here  expressly  made  for  the  holding,  at  the 
same  time  of  two  or  more  Trial  Terms  in  the  same  coun- 
ty, and  thus,  under  the  system  established  in  this  state, 
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there  can  be  no  objection  to  a  continuance  of  one  term  of 
the  Supreme  Court  after  a  new  term  has  conmienced. 
The  right  of  a  term  of  the  Supreme  Court  to  continue  its 
term  from  day  to  day  is  expressly  recognized  in  People 
V.  Sullivan,  115  N.Y.,  185,  for  it  was  there  held  that  there 
is  an  inherent  power  in  the  court  to  adjourn  its  proceed- 
ings from  day  to  day  as  long  as  it  is  necessary  to  finish 
the  business  legitimately  brought  before  it,  unless  by  the 
terms  of  some  statute  its  existence  is  sooner  brought  to  a 
close.  And  this  same  principle  was  afiirmed  in  People  v. 
Young,  151  N.Y.,  210. 

The  appellant  relies  upon  authorities  from  other  states 
which  have  held  that  a  term  of  the  court  ended  upon  the 
commencement  of  a  new  term;  but  this  is  put  upon  the 
express  groimd  that  otherwise  two  terms  of  the  same  court 
would  be  held  at  the  same  time.  But  in  this  state  the 
Legislature  has  expressly  overcome  this  objection  by  al- 
lowing two  terms  of  the  same  court  to  be  held  at  the  same 
time.  I  think,  therefore,  the  objection  is  without  merit, 
and  that  a  term  of  the  Supreme  Court,  once  established 
as  provided  by  the  Constitution  and  the  Code  of  Civil 
Procedure,  continues  until  it  is  adjourned  without  day, 
and  the  fact  that  in  the  meanwhile  another  term  of  the 
court  is  appointed  to  be  held  has  no  effect  upon  the  con- 
tinued term. 

The  relator  also  claims  that  the  court  lost  jurisdiction 
to  try  the  relator  because,  during  the  trial,  the  accommo- 
dations in  the  Criminal  Court  Building  being  inadequate 
for  the  work  to  be  done,  the  trial  continued  in  one  of  the 
court  rooms  of  the  country  court  house,  in  which  it  had 
been  the  custom  to  hold  the  terms  of  the  Supreme  Court  in 
which  civil  cases  were  tried.  But  both  the  Criminal 
Court  Building  and  the  county  court  house  constituted  the 
court  house  in  the  county  of  New  York.  These  Trial 
Terms  of  the  Supreme  Court  were  appointed  to  be  held 
at  the  court  house  in  the  county  of  ^JTew  York.    A  persmi 
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indicted  for  crime  has  no  constitutional  right  to  be  tried 
in  one  court  room  rather  than  in  another  in  the  same  coun- 
ty, and  there  could  be  no  possible  disadvantage  to  the  re- 
lator, and  none  is  alleged,  in  the  change  of  court  rooms, 
whether  the  rooms  were  in  cne  or  more  buildings.  We 
think  the  objection  is  entirely  without  merit.  The  time 
has  passed  in  this  state  when  a  person  indicted  for  crime, 
having  been  tried  by  a  court  organized  as  required  by 
the  Constitution,  presided  over  by  a  judicial  officer  duly 
elected  to  preside,  and  where  all  the  rights  of  the  accused 
have  been  carefully  preserved  and  guarded,  may  have  his 
conviction  set  aside  upon  a  technical  claim  such  as  that 
presented. 

The  case  of  Northrup  v  People,  37  N.Y.,  203,  has  no 
application.  There  the  prisoner  was  entitled  to  be  tried  by 
a  jury  drawn  from  the  inhabitants  of  the  town  in  which 
the  court  was  appointed  to  be  held,  and  the  justice,  in  ad- 
journing the  trial  from  one  town  to  another  town  of  the 
same  county  and  drawing  a  jury  from  the  town  to  which 
the  trial  had  been  adjourned,  violated  a  right  of  the  pris- 
oner, which  the  court  held  required  that  a  new  trial  should 
be  granted.  There  was  thus  a  very  different  question 
from  that  presented  upon  this  appeal.  But,  whatever  was 
held  in  that  case,  under  the  present  law  of  this  state  the 
substantial  rights  of  a  prisoner  accused  of  crime  are  con- 
sidered, and  mere  technical  objections  are  not  allowed  to 
invalidate  a  judgment  entered  after  a  judicial  proceed- 
ing in  which  the  rights  of  the  accused  have  been  fully  pro- 
tected, and  the  court  must  give  judgment  without  regard 
to  technical  errors  or  defects,  or  to  exceptions  which  do 
not  affect  the  substantial  rights  of  the  parties  (Section 
542,  Code  Cr.  Proc.) 

It  is  also  quite  apparent  that  this  question  cannot  be 
raised  by  habeas  corpus.  The  relator  is  held  under  a 
judgment  of  the  Supreme  Court  of  the  State  of  New  York, 
based  upon  a  conviction  by  a  jury  of  the  crime  of  man- 


VOLUME  38.  108 


Becker  v,  Bevins. 


slaughter  in  the  first  degree.  If  the  judgment  was  for 
any  reason  irregular,  the  proper  proceeding  was  by  a  mo- 
tion for  arrest  of  judgment,  or  by  an  appeal  from  the 
judgment.  If  there  was  a  mistrial,  in  no  event  would  the 
relator  be  entitled  to  a  discharge.  These  objections  were 
mere  irregularities,  which  were  waived,  as  no  objection 
was  taken  by  the  relator  at  the  time.  In  any  aspect  of 
the  case,  the  writ  of  habeas  corpus  was  properly  dismissed. 
It  follows  that  the  order  appealed  from  must  be  affinm- 
ed.     All  concur. 


PHILIP  BECKER  &  CO.,  v.  RALPH  S.  BEVINS. 
(Erie   Special   Teem.     Not  Officially  Rbpobted.) 

§  636. 

Attachment-— AfFidaint  for  Warrant— Suifkiency. 

A  warrant  of  attachment  granted  in  an  action  for  goods  sold,  on  an 
affidavit  made  by  an  officer' of  a  corporation,  alleging  that  the 
corporation  made  the  sale  and  gave  the  purchaser  credit  on  the 
faith  of  his  false  statement  of  his  financial  condition  fnrnisheJ 
by  him  to  a  commercial  agency  and  by  the  latter  to  the  corpora- 
tion, but  which  fails  to  aver  the  sources  of  affiant's  information 
that  such  statement  had  in  fact  been  made,  and  which  is  unac- 
companied by  any  affidavit  by  an  agent  of  the  commercial  agency 
that  the  debtor  ever  rendered  such  a  statement,  should  be  va- 
cated, on  the  ground  of  the  insufficiency  of  the  affidavit  required 
by  Code  of  Civil  Procedure,  Section  636. 

(Decided  December,  1906.) 

i 

Motion  to  vacate  a  warrant  of  attachment  issued  on  an 
affidavit  insufficient  under  Code  Civil  Procedure,  Section 
636.     Vacated. 

Mr.  Eugene  Bartlett,  for  the  motion. 
Mr.  William  Carroll,  opposed. 
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Whekleb^  J. — The  attachment  was  granted  principally 
upon  the  affidavit  of  an  officer  of  the  plaintiff^  stating  the 
action  was  brought  to  recover  for  goods  sold  to  the  defend- 
ant, and  that  the  sale  was  made  and  credit  given  upon  the 
strength  of  an  alleged  false  statement  of  the  financial  con- 
dition of  the  defendant  furnished  to  B.  O.  Dun  &  Co.  and 
by  R  G.  Dun  &  Co.  given  to  the  plaintiff.  There  was 
furnished  to  the  justice  granting  the  attachment  no  affi- 
davit by  any  officer  or  agent  of  R.  G.  Dun  &  Co.  as  to  the 
rendering  of  the  statement  in  question  to  that  concern,  nor 
was  there  any  statement  in  the  moving  affiant  explaining 
the  omission  to  supply  such  an  affidavit,  or  stating  the 
sources  of  the  affiant's  information  that  any  such  statement 
had  been  in  fact  made. 

The  recent  case  of  Price  v.  Levy,  93  App.  Div.,  274, 
87  N.Y.  Supp.,  740,  is  practically  identical  with  this  in 
its  facts  and  is  decisive  of  this  motion.  In  that  case  re- 
liance was  put  on  a  statement  made  to  R  G.  Dun  &  Co. 
It  was  there  held  that  the  moving  papers  were  insufficient 
to  justify  the  granting  of  an  order  of  arrest,  as  there  was 
nothing  to  show  that  the  affiant  had  any  personal  knowl- 
edge that  the  defendants  made  or  signed  the  statement 
attributed  to  them. 

For  these  reasons  the  attachment  should  be  vacated, 
with  $10  costs  of  motion,  but  without  prejudice  to  apply 
for  a  new  attachment  upon  further  papers. 
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JAMES  R  TYLER  v.  STANDARD  WINE  CO. 

SUPBEMK    COUBT,    ThIAL    TeBM,    MoNBOB    CoUNTT, 

November,  1906. 

§  488. 

Pleading— 'Plea  in  Abatement — Change  ^of  Common  Law  Rule. 

A  plea  in  abatement  has  not  been  changed  by  the  Code  of  Civil  Pro- 
cedure, but  remains  as  it  was  at  common  law,  and  to  be  available 
on  demur,  under  Code  of  Civil  Procedure,  Section  488,  Subdiv. 
4,  it  must  appear  that  the  prior  action  is  then  pending  between 
the  same  parties  for  the  same  cause. 

Same^Actions  Concerning  Same  Subject  Matter. 

The  pendency  of  an  action  to  recover  a  payment  made  for  services 
as  an  architect  on  the  ground  that  tiie  services  had  not  been 
performed  and  that  the  consideration  for  such  payment  had  fail- 
ed, cannot  be  pleaded  in  abatement  of  a  subsequent  action  on  a 
quantum  meruit  for  a  balance  due  after  a  partial  payment  for 
services  rendered  as  an  architect,  since  the  two  actions  are  not 
for  the  same  cause,  while  they  may  concern  the  same  subject 
matter. 

Aciions^Priority  When  Two  Pending  Between  Same  Parties. 

The  court  may,  upon  motion  before  trial,  determine  which  of  two 
actions  shall  be  tried  first,  where  two  actions  between  the  same 
parties,  involving  the  same  questions,  are  pending  in  the  same 
court 

(Decided  November,  1906.) 

Action  for  service  rendered.     Judgment  for  plaintiff. 

Mr.  Charles  Van  Voarhis,  for  plaintiff. 
Messrs.  David  N.  Salisbury  and  Charles  W.  Kimball, 
for  defendant. 

SuTHEBLAim^  J. — This  action  was  commenced  Septem- 
ber 29,  1906,  with  the  venue  laid  in  Monroe  county,  and 
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the  plaintiff  seeks  to  recover  $505,  balance  due  for  serv- 
ices rendered  by  him  as  an  architect  in  drawing  plans  and 
specifications  for  improvements  to  two  buildings  owned 
by  the  defendant  at  Penn  Yan  and  Crosby,  in  Yatea 
county.  The  complaint  alleges  the  employment  of  the  plain- 
tiff by  the  defendant,  the  due  performance  of  the  work, 
and  the  acceptance  by  the  defendant  of  the  plans  and 
specifications  furnished,  and  states  that  the  services  were 
reasonably  worth  $805,  no  part  of  which  has  been  paid, 
except  $300  received  thereon  by  the  plaintiff  in  the  form 
of  bonds  and  stocks  of  the  defendant  corporation,  which 
were  received  and  credited  as  and  for  $300.  The  an- 
swer is,  in  substance;  first,  a  general  denial;  second,  an 
allegation  that  plaintiff  solicited  this  work  of  the  defend- 
ant, and  agreed  that  the  plans  to  be  drawn  by  him  should 
be  subject  to  the  approval  of  the  defendant  and  should  be 
suitable  to  its  needs,  and  that  the  plans  and  specifications 
submitted  by  plaintiff  were  never  accepted,  but  were  un- 
suitable and  of  no  value ;  third,  a  counter  claim  to  recover 
$300,  being  the  value  of  the  bonds  and  stocks  turned  over 
to  the  plaintiff  before  the  performance  of  the  work  as  an 
advance  payment,  it  being  alleged  that  the  contract  was 
never  performed  and  that  the  consideration  for  such  ad- 
vance payment  wholly  failed;  and  the  fourth  defense  is 
that  of  a  prior  action  pending,  in  which  respect  it  is  al- 
leged, and  upon  the  trial  of  the  case  it  was  proved,  that 
prior  to  the  commencement  of  this  action,  and  on  Septem- 
ber 12,  1906,  an  action  was  commenced  in  this  court,  with 
the  venue  laid  in  Yates  county,  by  this  defendant  against 
this  plaintiff,  to  recover  said  sum  of  $300  so  paid,  upon  the 
ground  that  said  Tyler  did  not  perform  his  contract  of  em- 
ployment, and  that  the  consideration  for  the  said  payment 
to  apply  upon  said  service  had  wholly  failed. 

On  the  trial  of  this  action  the  plaintiff  introduced  evi- 
dence to  support  his  cause  of  action,  and  the  defendant 
then  proved  that  the  action  commenced  by  the  Standard 
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Wine  Company  against  Tyler  was  pending  when  this  ac- 
tion was  commenced,  and  had  not  been  terminated  by 
judgment  or  otherwise,  and  withdrew  the  counterclaim 
set  up  in  its  answer,  and  moved  to  dismiss  the  complaint 
on  the  ground  of  the  pendency  of  the  Yates  county  action, 
the  decision  upon  which  motion  was  reserved,  whereupon 
the  defendant  rested,  without  offering  any  evidence  upon 
the  merits.  The  jiuy  was  excused  and  the  case  sub- 
mitted to  the  court  for  decision ;  and  the  sole  question  now 
to  be  determined  is  whether  the  pendency  of  the  Yates 
county  action  can  be  successfully  pleaded  in  abatement 
of  this  suit. 

It  is  clear  that  the  plea  in  abatement  is  not  well  taken 
here,  because  the  two  suits  are  not  for  the  same  cause. 
The  old  rule  that  no  man  shall  be  twice  vexed  for  the  same 
cause  is  the  basis  of  the  plea  in  abatement  that  there  is 
another  action  pending  between  the  same  parties  for  the 
same  cause.  The  plea  has  not  been  changed  by  the  Code, 
and  remains  now  as  it  was  at  common  law,  and  it  must  ap- 
pear that  the  prior  action  is  pending  betwen  the  same  par- 
ties for  the  same  cause  (3  Chitty's  Pleadings,  905,  tit. 
"Abatement;"  Wait's  Actions  and  Defenses,  vol.  6,  p. 
500 ;  Burrows  v.  Miller,  5  How.  Pr.,  51 ;  Code  Civil  Proc.^ 
§  488,  Subd.  4.)  The  reason  why  the  second  suit  for  the 
same  cause  is  not  allowed  to  proceed  is  not  found  in  the 
finality  of  res  adjudicata,  for  the  plea  is  interposed  before 
any  judgment  has  been  rend3red.  But  "cause  of  action'' 
in  this  sense  is  not  synonymous  with  "subject-matter;" for 
an  action  between  the  same  parties,  involving  the  same 
question,  is  not  necessarily  an  action  for  the  same  cause, 
within  the  rules  governing  pleas  in  abatement. 

Of  course,  where  two  actions  are  brought  concerning 
the  same  subject-matter,  and  in  both  suits  the  same  ques- 
tion IS  necessarily  involved,  either  singly  or  in  connection 
with  other  matters  not  involved  in  both,  and  a  judgment 
is  duly  rendered  in  one  of  the  actions  upon  the  question 
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■common  to  both  suits^  that  judgment  becomes  at  once  and 
forever  decisive  as  to  that  question  in  the  other  litigation 
between  the  same  parties,  and  the  date  of  the  commence- 
ment of  the  actions,  respectively,  is  of  no  consequence  as 
to  the  effect  of  the  judgment  as  res  ad  judicata.  If  the 
judgment  is  first  rendered  in  the  later  suit,  it  will  control 
necessarily  the  determination  of  the  same  question  in  the 
prior  action  when  that  is  brought  to  trial ;  but,  until  one 
action  proceeds  to  judgment,  the  pendency  of  the  other 
cannot  be  set  up  as  a  defense,  unless  the  second  suit  is  for 
the  same  cause  of  action  as  the  first.  The  distinction  just 
pointed  out  between  actions  for  the  same  cause  and  actions 
for  different  causes,  but  depending  in  whole  or  iji  part 
upon  the  same  question,  is,  of  course,  elementary  (Crom- 
well V.  CouDty  of  Sac,  94  U.S.,  351 ;  Gates  v.  Preston,  41 
N.Y.,  113;  Reich  v.  Cochran,  151  N.Y.,  122;  State  of 
Wisconsin  v.  Torinus,  28  Minn.,  175) ;  and  it  is  this  very 
<listinction  which  leads  to  a  decision  for  the  plaintiff  upon 
the  plea  of  abatement  interposed  by  the  defendant  herein. 
Two  causes  of  action  are  alleged  here,  and  they  are  ab- 
solutely inconsistent.  If  the  cause  of  action  set  up  by  the 
Standard  Wine  Company  in  its  complaint  actually  exists, 
then  the  cause  of  action  set  up  by  Tyler  in  his  complaint 
<ioes  not  exist.  The  question  whether  Tyler  performed 
his  contract  with  the  Standard  Wine  Company  is  involved 
in  both  actions ;  but  the  Standard  Wine  Company's  cause 
of  action  is  predicated  upon  nonperformance  by  Tyler, 
which  it  must  establish  afiirmatively.  Tyler's  cause  of 
action  is  predicated  upon  his  performance  of  the  contract, 
which  he  must  establish  affirmatively ;  and  he  must,  in  ad- 
dition thereto,  prove  the  value  of  his  services.  It  is  ob- 
vious that  if  the  Yates  county  action  had  been  brought 
to  trial  first,  and  had  resulted  in  Tyler's  favor  upon  the 
question  of  his  performance  of  the  contract,  that  judg- 
ment would  have  been  conclusive  evidence  as  to  the  ques- 
tion of  performance  upon  the  trial  of  the  action  in  Mon- 
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roe  county;  but  he  would  still  be  obliged  to  show  in  the 
Monroe  county  action  that  his  services  exceeded  in  value 
the  $300  which  he  had  received  before  he  could  have  an 
affirmative  judgment  in  his  favor.  Likewise,  if  the  Stand- 
ard Wine  Company  had  succeeded  in  establishing  non- 
performance in  the  Yates  county  suit,  that  judgment 
would  have  been  fatal  to  a  recovery  by  Tyler  in  the  Mon- 
roe county  action,  because  it  would  have  been  adjudged 
that  he  had  not  performed  his  contract ;  but,  there  having 
been  no  judgment,  the  action  first  commenced  does  not 
prevent  the  maintenance  of  the  second  (Carlin  v.  Rich- 
ardson [Super.  Buif.]  1  N.Y.  Supp.,  772;  Consolidated 
Fruit  Jar  Co.  v.  Wisner,  38  App.  Div.,  369,  56  N.Y. 
Supp.,  723 ;  Jordan  v.  Underbill,  91  App. J)iv.,  121,  8ft 
N.Y.  Supp.,  620). 

The  defendant,  while  conceding  that  a  defendant  in 
an  action  in  the  Supreme  Court  is  not  bound  to  set  up  a 
counterclaim  in  his  own  favor  which  is  not  involved  in 
the  issue  tendered  by  the  complaint,  but  may  resort  to  an 
independent  action  for  the  recovery  thereof,  still  uurges 
that,  where  an  alleged  cause  of  action  in  favor  of  a  de- 
fendant can  only  be  established  by  establishing  the  con- 
verse of  an  issue  tendered  by  the  complaint,  the  counter- 
claim must  be  set  up  in  the  answer,  and  that  such  defend- 
ant will  not  be  permitted  to  withhold  it  and  bring  an  in- 
dependent cross-action  therefor  while  the  other  suit  is 
pending,  and  cites  Bartholomay  Brewing  Co.  v.  Haley, 
16  App.  Div.  485,  44  N.Y.  Supp.  915,  to  sustain  that 
proposition;  and  the  ruling  in  that  case  would  seem  to 
support  the  defendant's  contention.  But,  with  great  re- 
spect, the  statement  is  ventured  that  the  ruling  in  that 
case  is  not  in  harmony  with  the  views  that  have  been 
commonly  entertained  by  the  courts  of  appellate  jurisdic- 
tion as  to  the  right  of  a  defendant  to  bring  a  cross-action 
under  such  circumstances  (Gates  v.  Preston,  supra).  Nor 
do  the  cases  cited  in  the  opinion  in  Bartholomay  Brewing 
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Co.  V.  Haley  sustain  the  position  taken  by  the  defendant 
in  this  case.  Lewis  v.  Maloney  (12  Hun.  207)  involved 
an  action  in  the  Supreme  Court  and  a  subsequent  proceed- 
ing in  Surrogate's  Court  brought  by  the  same  person 
against  an  executor  to  obtain  payment  of  a  legacy.  Obvi- 
ously,  both  were  for  the  same  cause  of  action.  Dunham 
v.  Bower,  77  N. Y.,  76,  had  to  do  with  the  effect  of  a  prior 
judgment  establishing  performance  upon  a  cross-action 
between  the  same  parties  based  upon  non-performance, 
and  the  opinion  of  Chief  Judge  Church  sustains,  the  view 
taken  here  that  such  actions  are  not  brought  for  the  same 
cause;  and  Auburn  City  Bank  v  Leonard,  20  How.  Pr. 
311,  concerned  a  motion  for  a  stay  of  proceedings,  which 
was  denied  becaiise  the  parties  were  not  the  same.  In 
later  cases  in  the  First  and  Second  departments,  Bartholo- 
may  Brewing  Co.  v.  Haley  has  not  been  followed  (Con- 
solidated Fruit  Jar  Co.  v.  Wisner;  Jordan  v.  Underbill, 
supra). 

In  Gates  v.  Preston,  supra.,  the  defendant  was  a  phy- 
sician and  the  plaintiff  his  patient,  who  brought  the  action 
for  malpractice.  WTiile  the  action  was  pending  the  phy- 
sician brought  an  actionagainat  the  patient  before  a  jus- 
tice of  the  peace  for  the  value  of  his  professional  services 
in  the  very  matter  concerning  which  malpractice  was 
charged  in  the  first  action,  and  the  physician  recovered  a 
judgment,  and  then,  by  supplemental  answer,  pleaded  it 
in  bar  in  the  malpractice  case;  and  the  Court  of  Appeals 
held  that  the  plea  in  bar  was  well  taken,  because  the  judg- 
ment for  services  was  predicated  upon  the  performance 
of  his  professional  duty,  which  necessarily  excluded  the 
contrary  hypothesis  of  malpractice.  It  would  seem  that 
some  question  was  raised  as  to  the  applicability  of  the  plea 
in  bar  where  the  judgment  was  rendered  after  issue  had 
been  joined  in  the  first  action,  in  which  respect  the  court 
says,  at41N.Y.,  116: 

"Nor  is  it  an  objection  that  the  defense  was  interposed 
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after  the  cause  was  at  issue.  Conceding  that  the  effect 
of  defeating  plaintiff's  action  would  have  established  the 
defendant's  right  to  recover  for  his  services,  it  would  not 
have  fixed  their  value ;  and  there  was  no  rule  of  law  that 
required  him  to  await  the  result  of  that  action  before  he 
could  take  proceedings  to  recover  such  value." 

It  will  be  observed  that,  as  the  claim  for  malpractice 
and  the  physician's  claim  for  services  arose  out  of  the 
same  transaction,  the  physician,  if  he  preferred,  oould 
have  set  up  as  a  coimterclaim  to  the  malpractice  case  his 
claim  for  services;  biit  he  did  not  do  that,  choosing  to 
bring  a  separate  action  therefor,  which  Ae  Court  of  Ap- 
peals says  he  had  a  perfect  right  to  do. 

There  is,  no  doubt,  ample  power  in  the  court,  upon  mo- 
tion before  trial,  where  two  actions  between  the  same  par- 
ties involve  the  same  question  and  are  pending  in  the  same 
court,  to  determine,  for  the  convenience  of  all  concerned 
and  the  proper  expedition  of  the  business  of  the  court, 
which  of  the  two  actions  shall  be  first  tried.  Such  an 
application  is  addressed,  however,  to  the  discretion  of  the 
court ;  and,  when  that  discretion  is  exercised,  the  question 
as  to  which  suit  shall  be  first  tried  is  not  necessarily  de- 
cided in  favor  of  the  action  first  commenced  (Thompson 
V.  Southeastern  Ry.  Co.,  L.  R.  9  Q.  B.  D.  320. 

No  such  motion  was  made  in  this  case,  defendant  rely- 
ing upon  a  supposed  legal  right  to  insist  that  the  action 
be  dismissed  because  of  the  pendency  of  the  prior  action ; 
and  judgment  is  accordingly  ordered  for  the  plaintiff 
for  the  balance  of  his  claim. 
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FRANK  GALM,  Appellant,*.  JOHN  W.  SULLIVAN. 

SUPBBUE    COUBT,   APPBLLATE    DIVISION,    FiBST   DsPABT- 

MBNT,  Jandabt,  1907. 
§  544. 

Pleading— Release— Supplemental  Answer— New  Matter. 

A  release  of  a  cause  of  action  for  negligent  injuries,  executed  af- 
ter the  defendant  had  answered,  noticed  the  case  for  trial,  and 
placed  it  upon  the  calendar,  can  only  be  interposed  as  a  defense 
by  leave  of  the  court  in  the  form  of  a  supplemental  answer,  as 
provided  by  Code  of  Civil  Procedure,  Section  544. 

(Decided  January,  1907.) 

s 
Appeal  from  an  order  of  the  Special  Term  denying  a 

motion  to  strike  out  portions  of  an  amended  answer,  on 

the  ground  that  new  matter  was  alleged  which  could  only 

be  set  up  by  a  supplemental  enswer-  as  provided  by  Code 

of  Civil  .Procedure,  Section  644.     Eeversed. 

Mr.  Charles  La  Rue,  for  appellant. 
Mr.  De  Witt  Bailey,  for  respondent. 

Laughlin,  J. — This  is  an  action  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  defendant.  After 
the  defendant  answered,  and  noticed  the  case  for  trial,, 
and  placed  it  upon  the  calendar,  the  plaintiff  settled  his 
claim  with  the  defendant  and  executed  a  release  of  his 
cause  of  action.  The  defendant  thereafter,  and  within 
the  time  within  which  he  was  authorized  to  amend  his 
answer  as  of  course,  and  without  leave  of  the  court,  served 
an  amended  answer  setting  up  the  release  as  a  defense. 
It  is  manifest  that  this  defense,  arising  after  the  original 
answer  was  served,  could  only  be  interposed  by  leave  of 
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the  court  and  in  the  form  of  a  supplemental  answer  Code 
Civil  Procedure,  Section  544).  It  follows  that  the  order 
should  be  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted,  with  $10  costs.     All  concur. 


PETER  BENDER  v.  GEORGE  W.  BORK,  et  at. 

Supreme  Court,  Special  Term,  Erie  County,  Decem- 
ber, 1906. 

§§  870,  872,  873. 

Discovery— Examination  of  Party  Who  Will  Attend  Trial 
The  fact  that  a  witness  or  a  party  will  attend  a  trial  of  an  actkni  is 
no  answer  to  an  application  for  an  examination  of  snch  party» 
under  the  provisions  of  Code  of  Civil  Procedure,  Sections  %70y 
872,  873,  which  provide  for  the  examination  of  a  party  before 
trial. 

Same — Suificiency  of  Reason  for  Examination, 

The  plaintiff  in  an  action  for  the  specific  performance  of  a  contract 
for  the  sale  of  real  estate  brings  himself  within  the  provisions 
of  Code  of  Civil  Procedure,  Sections  870,  872,  ^3,  which  provide 
for  the  examination  of  a  party  before  trial,  by  showing  that  the 
sale  was  subject  to  the  approval  of  the  party  sought  to  be  ex- 
amined and  that  such  approval  was  given,  which  fact  the  ans- 
wer denies. 

Same — Examination  of  Party  Before  Trial— Denial. 

It  is  within  the  discretion  of  the  court  to  deny  an  application  un- 
der Code  of  Civil  Procedure,.  Sections  870,  872,  873,  for  the  ex- 
amination of  a  party  before  trial,  when  it  is  shown  that  such  ap- 
plication is  made  for  the  purpose  of  annoyance  or  delay. 

(Decided  December,  1906.) 

Motion  to  vacate  an  order  for  the  examination  of  a 
party  before  trial,  as  authorized  by  Code  Civil  Procedure, 
Sections  870,  872,  873.     Denied. 
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Mr,  H.  B.  Butterfield,  for  plaintiff. 
Mr,  Vernon  Cole,  for  defendant. 

WusBLSB,  J. — The  counsel  for  Mr.  Shire  contends  the 
order  for  his  examination  was  improvidentlj  granted,  and 
should  be  vacated,  on  the  ground  that  the  moving  papers 
made  out  no  case  warranting  the  order  for  examination. 
Counsel  for  Mr.  Shire  also  read  an  affidavit  to  the  effect 
that  Mr.  Shire  will  be  personally  present  at  the  trial  to 
testify  on  his  own  behalf.  The  cases  are  quiute  uniform 
in  holding  that  the  fact  that  a  witness  or  a  party  will  at- 
tend the  trial  of  an  action  is  no  answer  to  the  application 
for  an  examination  of  such  person  under  the  provisions  of 
Sections  870,  872,  878,  Code  Civil  Procedure  (Goldmark 
V.  U.  S.  Electro  Galvanizing  Co.,  Ill  App.  Div.  626,  97 
N.Y.  Supp,  1078;  Press  Pub.  Co.  v.  Star  Co.,  33  App. 
Div.  242,  63  N.Y.  Supp.,  871;  Presbrey  v.  Public  Opin- 
ion Co.,  6  App.  Div.  600,  89  N.Y.  Supp,  957;  Magnolia 
Metal  Co.  v.  Sugden,  67  App.  Div.  575,  68  N.Y.  Supp., 
668 ;  Tanenbaum  v.  Lippmann,  89  App,  Div.,  21,  88  N.Y. 
Supp.,  122). 

We  are  then  to  inquire  into  the  facts  disclosed  by  the 
plaintiff's  papers  to  see  whether  a  proper  case  is  presented 
for  the  granting  of  the  order ;  for,  although  the  provisions 
of  the  Code  appear  mandatory  in  their  terms,  nevertheless 
it  is  well  established  the  juudge  is  not  neoessariily  com- 
pelled to  grant  the  order  as  a  matter  of  strict  right,  but 
where  it  appears  the  application  is  made  for  purposes  of 
annoyance  or  delay  should  deny  same  (Jenkins  v.  Put- 
nam, 106  N.Y.  272).  Although  the  language  of  the  Sec- 
tion is  apparently  mandatory,  the  granting  or  refusal  to 
grant  such  an  order  is  in  a  degree  a  matter  of  discretion. 
(Matter  of  Davis,  168  N.  Y.,  102).  Notwithstanding  it 
appears  to  have  been  the  practice  of  the  courts  to  regard 
the  privilege  to  examine  an  opposing  party  as  a  substantial 
right  when  free  from  -abuse  of  that  right,  and  this  is  par- 
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ticiilarly  true  when  it  is  made  to  appear  that  the  facts 
sought  to  he  established  are  within  the  personal  knowledge 
of  the- defendant,  and  it  is  necessary  to  prove  them  to  make 
out  the  plaintiff's  case  (Commercial  Pub.  Co.  v.  Beck- 
with,  57  App.  Div.  574,  N.  Y.  Supp.,  600;  Tannebaum 
V.  Lippmann,  89  App.  Div.  21,  85  I^T.Y.  Supp,  122 ;  Pres- 
brey  v.  Public  Opinion  Co.,  6  App.  Div.,  600,  39  N.  Y. 
Supp.,  957).  In  Goldmark  v.  U.  S.  Electro  Galvanizing 
Co.,  Ill  App.  Div.  526,  97  N.Y.  Supp.,  1078,  the  court 
says  that: 

"Where  there  is  no  doubt  of  the  good  faith  of  a  party 
to  a  litigation  seeking  to  establish  a  fact  essential  to  his 
cause  of  action  by  the  testimony  of  his  opponent,  I  can  see 
no  reason  why  a  party  is  not  entitled  to  have  the  knowl- 
edge of  his  opponent  as  to  the  fact  which  he  wishes  to 
establish  put  upon  record,  so  that  the  evidence  of  that  fact 
would  be  available  to  either  party  to  the  action  when  the 
trial  takes  place.  It  is  not  the  duty  of  a  court  of  jus- 
tice to  suppress  the  fact,  or  throw  obstacles  in  the  way  of 
either  party  establishing  the  truth,  and  where  a  party  to 
an  action  has  presented  to  a  justice  of  the  Supreme  Court 
an  affidavit  complying  with  Section  872  of  the  Code,  and 
the  facts  and  circumstances  are  stated  which  show  that 
the  testimony  of  the  person  whose  deposition  is  proposed 
to  be  taken  is  material  and  necessary  for  the  party  mak- 
ing the  application  for  the  prosecution  or  defense  of  the 
action,  there  is  no  reason  why  the  examination  should  not 
be  allowed." 

The  plaintiff  seems  to  have  brought  himself  within  the 
provisions  of  the  sections  of  the  Code  in  question  and  of 
the  decided  cases.  The  action  is  for  the  specific  perform- 
ance of  a  contract  for  the  sale  of  certain  real  estate.  The 
sale  was  made  subject  to  the  approval  of  Mr.  Shire,  and 
the  complaint  alleges  such  an  approval  on  Mr.  Shire's 
part.  The  answers  deny  that  fact.  Whether  he  approved 
or  not  is  peculiarly  within  the  knowledge  of  Mr.  Shire, 
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and  the  plaintiff,  in  our  opinion,  has  the  right  to  establish 
that  fact  if  he  can  bj  Mr.  Shire's  testimony,  and  may  do 
this  by  an  examination  before  trial,  and  is  not  required  to 
wait  until  trial  before  putting  him  on  the  witness  stand. 
The  motion  to  vacate  order  is  denied,  with  $10  costs. 


CARRIE  U.  McGOWN,  v.  MARY  L  UNDERBILL, 
ET  AL,,,  Appellants. 

Supreme  Court,  Appellate  Division,  Second  Depart- 
ment, November,  1906. 

§  2658a. 

Wills — Testamentary  Capacity — Burden  of  Proof, 

The  burden  of  proof  to  show  testamentary  incapacity,  in  a  proceed- 
ing to  have  a  will,  which  has  been  admitted  to  probate,  declared 
void  on  that  ground,  rests  upon  the  one  who  alleges  the  invalidity 
of  the  will,  under  Code  of  Civil  Procedure,  Section  a^3a. 

Same — SufFiciency  of  Evidence  to  Show  Incapacity. 

A  will  which  has  been  admitted  to  probate  will  not  be  set  aside  on 
the  ground  of  mental  incapacity  and  undue  influence,  where  the 
evidence  fails  to  show  undue  influence,  fraud  in  the  making  and 
execution  of  the  will,  any  prompting  in  the  scheme  of  the  will, 
or  that  any  of  the  gifts  were  fantastic  or  unreasonable,  but  that 
all  of  the  gifts  were  within  testator's  means  and  none  of  his 
heirs  at  law  were  ignored,  except  the  plaintiff,  notwithstanding 
the  fact  that  it  was  shown  that  the  testator  was  disgustingly  dirty 
and  vulgar,  that  he  was  eccentric  and  miserly  in  his  conduct,  that 
he  was  somewhat  given  to  drink,  and  that  two  physicians  testi- 
fied in  a  very  general  way  that  they  regarded  him  as  demented 
and  an  imbecile. 

(Decided  November,  1906.) 

Appeal  from  a  judgment  setting  aside  the  probate  of  a 
will  on  the  ground  of  incapacity  and  undue  influence. 
Reversed. 
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Mr,  Ralph  Earl  Prime,  Jr.,  for  appellants. 
Mr.  Alfred  E.  Smith,  for  respondent 

Woodward,  J. — This  action  is  brought  under  the  pro- 
visions of  Section  2653a  of  the  Code  of  Civil  Procedure 
to  have  the  last  will  and  testament  of  the  late  John  Henry 
TTnderhill  declared  null  and  void ;  the  defects  urged  being 
lack  of  testamentary  capacity  on  the  part  of  the  deceased 
and  undue  influence.  Upon  the  trial  of  the  issues  the 
court  took  this  latter  question  from  the  jury,  and  the  only 
question  submitted  was  in  reference  to  the  testamentary 
capacity  of  the  deceased ;  the  jury  finding  in  favor  of  the 
plaintiff.     Appeal  comes  to  this  court. 

The  will  bears  date  of  December  13,  1904,  the  testator 
dying  on  the  28th  day  of  the  same  month;  and,  while  there 
are  some  questions  arising  out  of  the  trial  which  might  be 
worthy  of  consideration,  we  shall  dispose  of  the  case  upon 
the  evidence,  in  the  light  of  the  well-established  rule  gov- 
erning the  determination  of  testamentary  capacity.  In 
Delafield  v.  Parish,  25  N.  Y.,  9,  the  court  carefully  re- 
views the  authorities  bearing  upon  this  question,  and  as- 
serts the  rule,  not  since  departed  from,  that : 

"It  is  essential  that  the  testator  has  sufficient  capacity 
to  comprehend  perfectly  the  condition  of  his  property,  his 
relations  to  the  persons  who  were,  or  should  or  might  have 
been,  the  objects  of  his  bounty,  and  the  scope  and  bearing 
of  the  provisions  of  his  will.  He  must,  in  the  language 
of  the  cases,  have  sufficient  active  memory  to  collect  in  his 
mind,  without  prompting,  the  particulars  or  elements  of 
the  business  to  be  transacted,  and  to  hold  them  in  his  mind 
a  sufficient  length  of  time  to  perceive  at  least  their  obvious 
relations  to  each  other,  and  be  able  to  form  some  rational 
judgment  in  relation  to  them.  A  testator  who  has  suffi- 
cient mental  pdwer  to  do  these  things  is,  within  the  mean- 
ing and  intent  of  the  statute  of  wills,  a  person  of  sound 
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mind  and  memory,  and  is  competent  to  dispose  of  his  es- 
tate by  will." 

And  in  Horn  v.  Pullman,  72  N.  Y.,  269,  the  court,  in 
speaking  of  incapacity,  say  it  cannot  be  "inferred  from 
an  enfeebled  condition  of  mind  or  body,"  and  that: 

"Such  a  rule  would  be  dangerous  in  the  extreme,  and 
the  law  wisely  sustains  testamentary  dispositions  made  by 
persons  of  impaired  mental  and  bodily  powers,  provided 
the  will  is  the  free  act  of  the  testator,  and  he  has  sufficient 
intelligence  to  comprehend  the  condition  of  his  property, 
and  the  scope,  meaning,  and  effect  of  the  provisions  of  the 
will." 

The  will  now  before  us  has  been  admitted  to  probate, 
and  under  the  provisions  of  Section  2653a  of  the  Code  of 
Civil  Procedure  the  record  of  the  probate  is  prima  facie 
evidence  of  the  "due  attestation,  execution  and  validity 
of  such  will  or  codicil."  That  is,  the  plaintiff  comes  into 
court,  in  this  action,  alleging  the  invalidity  of  the  will, 
which  the  law  holds  prima  facie  to  be  valid;  and  she  is 
thus  to  sustain  the  burden  of  proof,  she  must  establish  the 
fact  against  the  presumption,  and  she  is  bound  to  show,  on 
the  question  of  the  testator's  testamentary  capacity,  that 
he  was  not  able  to  comprehend  the  condition  of  his  prop- 
erty, his  relations  to  those  having  natural  claims  upon  his 
bounty  and  the.  scope  and  bearing  of  the  provisions  of 
his  will.  It  is  not  enough  to  show  that  he  might  not  have 
had  this  capacity,  for  the  law,  under  the  Code  provision 
which  gives  the  plaintiff  her  cause  of  action,  presumes 
that  he  had  the  capacity,  and  she  must  show  that  he  did 
not  have  the  capacity. 

It  is  conceded  that  the  estate  left  by  the  testator  was  of 
the  value  of  $10,000,  and  there  being  no  evidence  of  un- 
due influence,  no  evidence  of  fraud  in  the  making  and 
execution  of  the  will,  and  no  evidence  of  any  prompting 
on  the  part  of  any  one  in  the  scheme  of  the  will,  it  is  im- 
portant to  consider  what  the  testator's  expressed  intentions 
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are,  that  we  may  judge  of  his  capacity  from  his  acts  in 
reference  to  the  particular  business  in  hand  on  the  13th 
day  of  December,  1904,  when  this  will  was  made  and  exe- 
cuted. In  the  first  clause  he  directs  that  his  estate  be 
converted  into  cash ;  in  the  second  he  directs  the  payment 
of  his  debts  and  funeral  expenses;  in  the  third  he  makes 
a  bequest  of  $300  to  a  church ;  in  the  fourth  he  makes  a 
bequest  of  $200  to  the  pastor  of  a  certain  church  in  Yon- 
kers ;  in  the  fifth  there  is  a  bequest  of  $600  to  one  Thomas 
Hughes;  in  the  siixth  a  bequest  of  $1,000  to  the  widow 
of  Isaac  Boberts  of  Tuckahoe,  where  the  testator  resided ; 
in  the  seventh  he  makes  a  bequest  of  $500  to  Joseph  Car^ 
son  TTnderhill,  a  relative ;  in  the  eighth  there  is  a  bequest 
of  $500  to  the  widow  of  William  Roberts;  in  the  ninth 
he  gives  to  his  broker,  Thomas  W.  Thome,  $2,000;  and 
in  the  tenth  he  gives  to  his  sister,  the  plaintiff  in  this  ac- 
tion, Caroline  A.  McQown,  the  sum  of  $5.  These  be- 
quests aggregate  $5,105,  or  about  one-half  of  his  estate. 
He  was  unmarried,  and  lived  with  his  brother,  William 
James  TTnderhill,  and  his  sister  Mary  Ida  Underbill,  and 
to  these  two  latter  he  gave  the  remainder  of  his  estate,  ag- 
gregating about  $5,000.  There  is  not  the  slightest  evi- 
dence that  the  testator  was  prompted  in  the  slightest  de- 
gree by  any  one  in  reference  to  the  disposition  of  his  prop- 
erty, or  as  to  its  amount.  None  of  the  gifts  are  fantastic 
or  unreasonable,  so  far  as  appears  from  the  evidence.  All 
of  them  were  within  his  means,  and  the  residuary  estate, 
going  to  the  brother  and  sister  with  whom  he  resided,  was 
of  one-half  of  his  property.  None  of  his  heirs  at  law  were 
ignored,  and,  aside  from  the  small  gift  to  the  plaintiff  in 
this  action,  there  is  nothing  to  indicate  even  a  prejuudice 
as  against  any  of  those  who  might  have  expected  to  share 
in  his  bounty.  "A  man's  testamentary  disposition  of  his 
property,"  say  the  court  in  Dobie  v.  Armstrong,  160  N.Y., 
584,  "is  not  invalidated,  because  its  provisions  are  unequal 
or  unjust,  or  the  result  of  passion,  or  of  other  unworthy 
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or  unjustifiable  sentiments.  It  is  natural,  and  therefore 
uaualy  to  make  provision  for  a  child;  but,  under  our  gov- 
ernmental institutions,  no  obligation  to  do  so  is  imposed 
upon  the  parent,  and  the  presumption  of  validity  is  not 
affected  by  the  failure  to  do  so,  alone.  Nor  is  the  pre- 
sumption in  favor  of  a  will  overcome  by  showing  that  the 
testator  was  of  advanced  age  or  of  enfeebled  condition  of 
mind  or  body." 

Here  we  have  a  will,  showing  upon  its  face  an  intelli- 
gent grasp  on  the  part  of  the  testator  of  his  affairs.  He 
has  disposed  of  about  one-half  of  his  property  in  specific 
legacies,  and  the  remainder  he  gives  to  the  brother  and 
sister  who  have  afforded  him  a  home.  No  one  suggests 
that  this  is  not  the  will  which  he  drew  or  dictated.  There 
is  no  evidence  whatever  that  any  one  made  any  suggestions 
as  to  the  beneficiaries,  or  in  reference  to  the  amount  of  the 
property,  or  as  to  the  scheme  of  the  will,  which  is  entirely 
rational;  and  yet  the  jury  in  this  case  has  determined 
that  the  man  who  made  this  will,  complying  with  all  the 
requirements  of  an  intelligent  disposition  of  property  by 
will,  was  not  of  sound,  disposing  mind.  Where  is  the  evi- 
dence to  support  this  conclusion?  Certainly  it  is  not 
foimd  in  the  will  itself,  nor  in  any  of  the  surrounding 
circumstances  under  which  it  was  drawn  and  executed. 

It  is  true,  of  course,  that  the  evidence  tended  to  show 
that  the  testator  was  disgustingly  dirty  and  vulgar,  that 
he  was  eccentric  and  miserly  in  his  conduct,  and  that  he 
was  somewhat  given  to  drink,  and  two  physicians  testified 
in  a  very  general  way  that  they  regarded  the  man  as  de- 
mented, as  an  imbecile;  but  none  of  the  evidence,  as  we 
read  it,  goes  to  the  length  of  saying  that  the  testator  did 
not  comprehend  the  extent  and  value  of  his  property,  or 
that  he  did  not,  on  the  day  of  making  that  will,  have  the 
capacity  to  make  an  intelligent  disposition  of  his  money. 
An  imbecile  is  neither  a  lunatic  nor  an  idiot.  He  is  de- 
fined "as  one  destitute  of  strength,  either  of  body  or  mind ; 
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one  who  is  weak,  feeble,  impotent,  decrepit."  Imbecility 
is  defined  as  ^'the  quality  of  being  imbecile;  feebleness  of 
body  or  mind"  (15  Am.  &  Eng.  Ency  of  Law,  1019). 
It  is  not  a  word  of  exact  meaning,  and  imbecility  is  not  a 
disqualification  for  making  a  will,  provided  the  testator 
has  the  capacity  which  the  courts  require,  and  that  is  not 
determined  by  any  mere  generalization  of  the  testator's 
capacity,  but  it  is  to  be  determined  from  his  acts  in  ref- 
erence to  the  particular  business  in  hand ;  and  in  the  case 
now  before  us  the  will  itself,  in  connection  with  the  con- 
ceded facts,  shows  that  he  knew  all  about  his  property, 
and  that  he  had  clearly  in  mind  the  objects  of  his  bounty, 
and  that  he  intended  to  and  did  make  an  intelligent,  and, 
so  far  as  appears,  an  entirely  equitable  disposition  of  his 
estate.  The  plaintiff,  a  married  sister  living  in  Mt  Ver- 
non, was  given  $5;  his  brother  and  sister,  who  afforded 
him  a  home  were  given  the  residuary  estate,  aggregating 
about  $5,000  and,  if  the  disgusting  tales  told  of  the  testator's 
habits  are  true,  the  sister  in  Mt  Vernon  had  rather  the 
best  of  the  transaction,  for  surely  a  mere  money  consid- 
eration could  not  compensate  for  having  so  disgusting  a 
creature  about  one's  home. 

It  seems  entirely  clear  to  us  that  the  court  erred  in 
charging  the  jury  that  the  burden  of  proof  of  the  testator's 
testamentary  capacity  was  upon  the  defendants.  The 
statute  clearly  places  that  burden  upon  the  plaintiff  in  a 
case  of  this  character,  by  making  the  production  of  the  will 
and  the  record  of  its  probate  presumptive  evidence  of  the 
validity  of  the  will.  We  are  of  the  opinion,  however, 
that  there  was  no  evidence  in  this  case  to  meet  the  issue 
raised  by  the  pleadings,  and  that  there  was  no  evidence 
to  establish  a  lack  of  testamentary  capacity  on  the  part  of 
the  testator;  the  will  itself,  unquestioned  as  to  any  of 
the  details  of  its  making  and  execution,  showing  conclu- 
sively that  the  testator  had  the  capacity  demanded  by  the 
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law,  and  that  he  was  capable  of  comprehending  the  amount 
of  his  property  and  of  intelligently  disposing  of  the  en- 
tire estate. 

The  judgment  and  order  appealed  from  should  be  re- 
Tersed,  with  costs.     All  concur. 


BELL   TELEPHONE    COMPANY,    Respondent,   v. 
ALBERT  H.  PARKER,  et  al.,  Appblulnts. 

New  Yoek  Court  of  Appeals,  Januaby,  1907. 

3357,  ET  SEQ. 

Eminent  Domain — Condemnation  Proceedings — Sufficiency  of  Pe- 
tition. 

In  a  proceeding  to  condemn  an  interest  in  land  for  the  purpose  of 
erecting  and  maintaining  a  telephone  line,  the  rights  sought  to  be 
acquired  should  be  stated  with  such  a  degree  of  particularity,  that 
it  will  not  be  necessary  to  depend  upon  the  undisclosed  opinion  of 
the  condemning  party  as  to  the  extent  of  the  interest  sought  to 
be  taken. 

Same — Questioning  by  Property  Owner, 

The  right  of  a  property  owner  to  question  the  sufficiency  of  a  pe- 
tition in  condemnation  proceedings  has  been  sanctioned  by  the 
courts  for  many  years,  even  in  absence  of  a  specific  provision  in 
the  Condemnation  Law,  as  embodied  in  Code  of  Civil  Procedure, 
Section  J357  et  seq. 

Same — Right  to  Trim  Trees. 

A  petition  in  condemnation  proceedings,  under  Code  of  Civil  Pro- 
cedure, Section  3357,  et  seq.,  instituted  to  acquire  title  to  certain 
property  to  be  taken  as  "an  easement  or  right  of  way  for  the 
erection,  maintenance  and  operation  of  a  line  of  telephone,"  said 
line  to  consist  of  a  certain  number  of  poles,  to  be  set  at  desig- 
nated places,  with  the  right  to  attach  the  necessary  wires  or 
cables  thereto,  and  "with  the  right  to  trim  such  trees  as  may  be 
necessary  to  protect  said  line  from  interference,"  is  insufficient 
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as  failing  to  describe  the  property  rights  and  easements  sought 
to  be  taken  with  sufficient  definiteness,  as  required  by  Code  of 
Civil  Procedure,  Section  3360,  subdiv.  2,  in  that  it  does  not  state 
definitely  the  extent  of  the  right  to  trim  the  trees  to  be  acquired. 
(Decided  January,  1907.) 

Appeal  by  defendants  from  an  order  of  the  Appellate 
Division  reversing  an  order  of  the  Special  Term,  which 
sustained  objections  to  the  sui&ciency  of  a  petition  in 
condemnation  proceedings,  under  Code  Civil  Procedure, 
Section  3357,  et  seq.     Keversed. 

This  is  a  special  proceeding  by  a  domestic  telephone 
company  under  the  condemnation  law  (Code  Civil  Pro- 
cedure, Section  3357,  et  seq.)  to  acquire  title  to  a  certain 
property  of  the  defendants,  which  is  described  in  the  pe- 
tition as  follows:  "An  easement  or  right  of  way  for  the 
erection,  maintenance,  and  operation  of  a  line  of  telephone 
through  the  public  highway  situate  in  the  town  of  Pitts- 
ford,  Monroe  county,  New  York,  commonly  known  as  the 
Tittsford  and  Lima  Road,'  which  said  highway  passes 
through  the  premises  hereinafter  referred  to;  said  line  to 
consist  of  eight  (8)  poles,  twenty-eight  (28)  feet,  or 
thereabouts,  above  the  surface  of  the  ground,  with  seven 
(7)  cross-arms  each  ten  (10)  feet  in  length,  the  lowest  of 
said  cross-arms  to  be  at  least  eighteen  (18)  feet  above  the 
surface  of  the  ground,  and  each  of  said  poles  to  be  twelve 
(12)  inches,  or  thereabouts,  in  diameter  at  the  bottom  and 
from  six  (6)  to  eight (8)  inches  in  diameter  at  the  top; 
with  the  right  to  trim  such  trees  as  may  be  necessary  to 
protect  said  line  from  interference;  with  the  right  to  at- 
tach the  necessary  wires  or  cables  thereto.  Said  poles  to 
be  set  at  the  places  indicated  on  the  annexed  map  which 
is  hereby  referred  to  and  made  a  part  of  this  petition.'' 
A  map  was  attached  to  the  petition  showing  the  points  at 
which  it  was  proposed  to  erect  the  telephone  poles. 

Objections  were  interposed  in  behalf  of  the  defendants 
to  the  sufficiency  of  the  petition,  and  upon  a  hearing  at  a 
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Special  Term  of  the  Supreme  Court  in  Monroe  County 
the  objections  were  sustained^  with  leave,  however,  to  the 
plaintiff  to  serve  an  amended  petition.  The  objections 
are  not  specificallv  set  out  in  the  appeal  book,  but  it  is 
apparant  from  the  memorandum  of  decision  filed  at  the 
Special  Term,  as  well  as  from  the  order  of  the  Appellate 
Division  permitting  the  appeal,  that  the  petition  was  ad- 
judged insufiicient  because  it  did  not  contain  a  ^^specific 
description  of  the  propertj^  to  be  condemned,  and  its  lo- 
cation, by  metes  and  bounds,  with  reasonable  certainty," 
as  prescribed  by  the  condemnation  law  (Code  Civil  Pro- 
cedure, §  3360,  subd,  2). 

Upon  appeal  to  the  Appellate  Division  the  order  of  the 
Special  Term  was  reversed  without  opinion,  and  the  Ap- 
pellate Division  has  certified  the  following  questions  to 
this  court:  "First,  does  the  petition  in  this  proceeding 
sufficiently  describe  the  property,  right,  interest,  or  ease- 
ment sought  to  be  taken,  to  warrant  a  judgment  of  the 
court  to  be  entered  thereon,  adjudging  that  the  plaintiff 
in  said  proceeding  has  the  right  to  the  appointment  of 
4ippraisers  to  determine  the  damages  that  should  be  award- 
ed to  the  plaintiff  ?  Second,  does  the  petition  in  this  pro- 
ceeding describe  the  property,  right  and  easements  sought 
to  be  acquired  with  sufiicient  particularity  to  be  a  com- 
pliance with  the  condemnation  law  and  other  statutes  of 
•the  State  of  New  York?' 

Mr.  John  D.  Lynn,  for  appellants. 
Mr,  John  A.  BarhitCj  for  respondent 

WiLLARD  Babtlett,  J. — The  learned  judge  who  heard 
this  case  at  Special  Term  expressed  the  opinion  that  the 
petition  ought  to  contain  a  more  accurate  description  of 
the  j)roperty  sought  to  be  taken,  saying:  "Shade  trees 
might  be  trimmed  to  make  way  for  wires  in  such  a  man- 
ner that  the  damage  would  be  very  slight;  on  the  other 
liand,  they  might  be  so  mutilated  that  the  damage  would 


VOLUME  38.  125 


Bell  Telephone  Co.  v.  Parker. 


be  very  great.  By  showing  the  location  of  the  poles  with 
the  position  of  the  cross-arms,  which  it  is  proposed  to  place 
thereon,  it  may  be  ascertained,  with  reasonable  certainty, 
what  the  damage  would  be."  He,  therefore,  sustained 
the  defendants'  objections  to  the  petition  and  directed  that 
the  petition  be  amended  in  this  and  such  other  particulars 
as  counsel  for  the  petitioner  might  advise.  There  doe» 
not  appear  to  be  any  specific  provision  in  the  condemna- 
tion law  for  thus  questioning  the  sufficiency  of  a  petition 
in  condemnation  proceedings  by  objection  on  the  part  of 
the  property  owner,  but  this  method  of  procedure  has 
been  sanctioned  by  the  courts  for  many  years  (See  Met- 
ropolitan Elevated  Eailway  Co.  v.  Dominick,  55  Hun., 
198,  8  K  Y.  Supp.,  151).*^ 

I  think  the  description  of  ihe  property  sought  to  be  con- 
demned in  this  proceeding  complies  with  the  require- 
ments of  the  statute  in  all  respects  save  one,  but  that  it  i& 
not  sufficiently  specific  in  stating  the  extent  of  the  right 
which  the  petitioner  desires  to  acquire  ^'to  trim  such  trees 
as  may  be  necessary  to  protect  said  line  from  interfer- 
ence." The  command  of  the  condemnation  law  is  that 
the  petition  shall  contain  ^'a  specific  description  of  the 
property  to  be  condemned,  and  its  location,  by  metes  and 
boimds,  with  reasonable  certainty."  In  the  view  of  the 
law  the  condemnation  proceeding,  when  carried  to  a  con- 
clusion favorable  to  the  plaintiff,  operates  as  a  purchase 
of  the  land  or  an  interest  therein  for  the  sum  fixed  by  the 
commissioners  (Vandermulen  v.  Vandermulen,  108  N.Y., 
195,  201).  The  stringent  character  of  the  power  of  em- 
inent domain  demands  that  the  methods  of  procedure  pre- 
scribed for  its  exercise  shall  be  strictly,  if  not  inflexibly,, 
followed  (Schneider  v.  City  of  Rochester,  160  N.  Y., 
165).  The  only  property  which  can  lawfully  be  taken  is 
the  precise  property  designated  in  the  petition  (People  ex 
rel.  Johnson  v.  President,  etc.,  of  the  Village  of  Whit- 
ney's Point,  102  K  Y.,  81).     The  property  or  interest 
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to  be  acquired  must  be  ascertainable  from  the  description 
thereof  in  the  petition  itself  without  reference  to  extrinsic 
facts."  Without  this  the  owner  of  land  cannot  know 
what  portion  of  his  lands  is  required,  nor  the  commis- 
sioners what  damages  to  appraise,  nor  the  petitioner  the 
precise  boundaries  of  the  land  after  the  same  is  acquired." 
(Matter  of  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  70  N.  Y.,  191). 
Extreme  accuracy  should  be  exacted  in  proceedings  of 
this  character  in  order  to  safeguard  the  rights  of  all  con- 
cerned. "There  must  be  no  uncertainty  in  the  descrip- 
tion of  the  property  to  be  taken  nor  in  the  degree  of  in- 
terest to  be  acquired."  (Matter  of  Water  Commissioners 
of  Amsterdam,  96  N.  Y.,  351). 

It  seems  to  me  that  these  well-established  rules  of  law 
would  be  disregarded  if  it  were  to  be  held,  in  a  condemna- 
tion proceeding  to  acquire  property  for  the  construction 
of  a  telephone  line,  that  it  was  sufficient  to  describe  the 
proposed  interference  with  growing  trees  upon  the  prem- 
ises of  the  landowner  merely  as  "the  right  to  trim  such 
trees  as  may  be  necessary  to  protect  said  line  from  inter- 
ference." Such  a  statement  conveys  no  idea  of  the  extent 
of  the  contemplated  invasion.  In  the  present  proceeding, 
while  the  location  of  the  poles  and  the  situation  of  the 
cross-bars  thereon  would  give  the  property  owner  all  need- 
ful information  as  to  the  proximity  of  the  poles  to  the 
trees  along  the  route,  he  would  be  left  wholly  in  the  dark 
as  to  the  distance  which  the  telephone  company  proposed 
to  maintain  between  the  wires  and  any  portion  of  such 
trees  as  "necessary  to  protect  said  line  from  interference." 
He  might  suppose,  for  example,  that  if  a  tree  was  so  trim- 
med that  no  branches  should  approach  within  a  foot  of 
the  line,  the  safety  of  the  line  would  be  maintained; 
whereas,  on  the  other  hand,  ihe  officers  of  the  telephone 
company  might  insist  that  it  was  essential  to  safety  to  trim 
away  a  tree  so  that  no  part  of  it  should  be  nearer  than  five 
feet  or  ten  feet  from  the  line.    The  precise  distance  which 
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the  condemning  party  deems  necessary  to  maintain  the 
safety  of  the  line  must  be  actually  known  to  the  officers 
or  engineers  of  this  telephone  corporation.  That  distance 
will  ha^e  to  be  disclosed  to  the  commissioners  in  order  to 
enable  them  justly  and  fairly  to  assess  the  damage  sus- 
tained by  the  property  owner,  and  it  should  be  stated  in 
the  petition  in  order  that  the  property  owner  may  be  in- 
formed in  advance  as  to  the  extent  of  the  interest  which 
the  condemning  party  seeks  to  acquire,  and  in  order  that 
the  commissioners  may  be  similarly  guided  in  measur- 
ing their  award.  It  is  not  enough,  in  a  proceeding,  to  con- 
demn an  interest  in  land  for  public  purposes,  to  describe 
the  interest  sought  to  be  acquired  so  vaguely  as  to  leave  it 
dependent  upon  the  undisclosed  opinion  of  the  condenm- 
ing  party  as  to  the  quantum  of  the  interest  which  it  may 
be  deemed  necessary  to  take.  This  view  is  sustained  by 
the  decision  of  this  court  in  People  ex  rel.  EckersQn  v. 
Trustees  of  Village  of  Haverstraw,  137  N.  Y.,  88,  which 
was  a  proceeding  to  lay  out  a  street  in  the  village  of  Hav- 
erstraw,  instituted  upon  a  petition  which  asked  that  a 
street  be  laid  out  over  the  lands  of  certain  persons  named 
therein,  ^^and  upon  lands  included  and  forming  part  of 
Rockland  street  or  so  much  thereof  as  may  be  necessary" 
to  form  a  connection  between  the  north  end  of  Rockland 
street  and  another  designated  street.  The  jury  which 
assessed  the  damages  determined  that  ninetjr  feet  of  land 
were  necessary  to  make  the  prescribed  connection  and 
based  their  award. upon  that  determination.  It  was  held 
that  they  had  no  power  to  do  this,  being  limited  to  the  ex- 
ercise of  but  one  function,  which  was  to  ascertain  the  dam- 
ages sustained  by  the  landowners  whose  lands  should  be 
taken,  and  the  entire  proceeding  was  set  aside,  notwith- 
standing the  fact  that  counsel  for  the  village  trustees 
in  the  course  of  the  hearing  before  the  jury  limited  the. 
claim  of  the  village  to  a  strip  of  land  only  ninety  feet 
in  length.     The  case  is  similar  in  principle  to  Hayden  v. 
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State  of  N.  Y.,  132  N.  Y.  533,  which  involved  a  ques- 
tion whether  the  State  under  a  resolution  of  the  canal 
board  had  acquired  all  of  the  water  of  Owasco  creek. 
The  resolution  declared  that  the  map  for  the  permanent 
appropriation  of  the  Port  Bryon  water  power  on  the  Owas- 
co outlet  for  the  feeder  to  the  Erie  Canal  submitted  by  the 
State  engineer  and  surveyor,  "is  hereby  approved,  and 
the  water  and  lands  necessary  for  said  feeder  are  hereby 
permanently  appropriated."  The  court  held  that,  inas- 
much as  the  resolution  did  not  state  that  all  of  the  water 
of  the  outlet  or  that  any  particular  quantity  or  part  of  it 
was  appropriated,  the  description  was  too  indefinite  to 
eflFect  a  legal  appropriation.  "To  make  a  legal  and  per- 
manent appropriation  of  land  or  water  for  the  use  of  a 
canal,"  said  Chief  Judge  Follett,  "the  quantity  must  be 
definitely  ascertained  and  described,  so  that  the  owner 
may  know  how  much  he  has  lost  and  what  he  is  entitled 
to  be  compensated  for."  So  in  the  case  at  bar,  to  legally 
condemn  any  portion  of  the  defendants'  trees  in  the  vic- 
inage of  the  plaintiff's  telephone  line  the  degree  of  prox- 
imity requisite  to  authorize  the  removal  of  any  part  of 
such  trees  must  be  definitely  ascertained  and  described  in 
the  petition  before  the  plaintiff  should  be  allowed  to  go 
on  with  its  condemnation  proceedings. 

This  rule  is  so  obviously  consonant  with  the  require- 
ments of  fairness  and  justice  that  we  should  not  hesitate 
to  adopt  it  unless  otherwise  constrained  by  controlling 
authority.  I  find  no  such  authority  in  the  cases  cited  in 
behalf  of  the  respondent.  No  question  as  to  the  sufiiciency 
of  the  description  of  the  property  sought  to  be  taken  was 
involved  in  Rochester  Ry.  v.  Robinson,  133  N.  Y.,  242. 
The  case  of  Satterly  v.  Winne,  101  K  Y.,  218,  was  a 
statutory  proceeding  to  lay  out  a  private  road,  where  it 
was  held  that  exact  and  technical  accuracy  was  not  re- 
quired, but  merely  a  substantial  compliance  with  the  stat- 
ute, and  that  a  description  was  sufficiently  definite  which 
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referred  to  a  private  way  used  by  permission  of  the  owner 
of  the  land  for  so  great  a  number  of  years  that  it  had  come 
to  be  called  a  road.  In  Brooklyn  Elev.  K.  R  Co.  v.  Nagel 
(75  Hun.,  590,  27  N.  Y.  Supp.,  669,  affirmed  without 
opinion  in  150  N.  Y.,  562),  Mr.  Justice  Cullen  did  ex- 
press the  opinion  that  a  description  in  the  petition  of  the 
easements  sought  to  be  acquired  was  sufficient,  assuming 
that  they  were  described  as  easements  "which  now  are,  or 
may  be,  the  subject  of  injury  from  a  construction  of  said 
railway  or  incidental  to  its  use."  In  the  language  thus 
quoted,  however,  I  do  not  understand  the  words  "may  be" 
to  mean  "may  hereafter  become ;"  but  in  any  event  an  ex- 
amination of  the  record  on  appeal  in  that  case  shows  that 
the  phraseology  of  the  petition  must  have  been  inadvertent- 
ly misquoted,  and  that  the  easements  therein  described  a» 
those  which  the  petitioner  sought  to  acquire  were  thua 
stated:  "The  easements  of  light,  air,  access,  and  any 
other  right,  title,  or  interest  whatsoever  as  abutting  own-^ 
ers  or  otherwise  which  may  now  be  the  subject  of  injury^ 
or  inconvenience  resulting  from  the  structure  of  the  said 
railroad  or  incidental  to  its  use."  (Court  of  Appeals. 
Cases,  vol.  46.)  This  extract  from  the  petition  shows 
that  the  easements,  the  acquisition  of  which  was  sought 
by  the  petitioning  corporation,  was  merely  those  which 
had  already  actually  been  invaded  by  its  existing  elevated 
structure. 

The  order  of  the  Appellate  division  appealed  from 
should  be  reversed,  and  that  of  the  Special  Term  affirmed, 
with  costs,  in  both  courts,  and  both  questions  certified 
should  be  answered  in  the  negative. 

Cullen,  C.  J.,  and  Edwakd  T.  Babtlett,  TTatght, 
Vann,  Wernek,  and  Hiscock,  JJ.,  concur. 

Order  reversed,  etc. 
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CONSTANTINO   BUCCOLO,   AppacLLANT,   v.   NEW 
YORK  LIFE  INS.  CO.,  Respondent. 

Supreme  Coubt,  Appellate  Division,  Fibst  Depart- 
ment, Febbuart,  1907. 

§§  458,   ET  SEQ. 

Costs — Non-resident — Suing  as  Poor  Person, 

An  order  requiring  a  non-resident  plaintiff  in  an  action  for  negli- 
gent ii^uries  to  give  security  for  costs  should  be  vacated  when 
it  is  made  to  appear  that  an  order  had  been  granted  before  the 
conunencement  of  the  action  permitting  the  plaintiff  to  sue  in 
forma  pauperis,  as  authorized  by  Code  of  Civil  Procedure,  Sec- 
tion 458  et  seq. 

Poor  Person — Suing  as — Vacating  Order. 

An  order  authorizing  the  plaintiff  in  a  negligence  action  to  sue  as 
a  poor  person  can  only  be  vacated  upoi\  a  motion  regularly  made 
for  that  purpose,  and  is  not  rendered  ineffectual  by  the  plaintiff's 
failure  to  serve  a  copy  of  the  order  upon  the  defendant. 

(Decided  February,  1907.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
Special  Term  which  denied  his  motion  to  vacate  an  or- 
der requiring  security  for  costs.     Reversed. 

Mr.  Morris  E.  Oossetty  for  appellant. 
Mr.  Louis  Cohn,  for  respondent. 

Ingbaham,  J. — This  action  is  brought  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by  the 
infant  plaintiff  by  the  negligence  of  the  defendant.  It 
was  commenced  by  the  service  of  a  sununons  and  com- 
plaint on  the  29th  day  of  July,  1903,  and  issue  was  join- 
ed by  the  service  of  the  defendant's  answer  on  the  11th 
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of  August,  1903.  Tmmediately  after  the  action  was  com- 
menced the  defendant  endeavored  to  ascertain  the  resi- 
dence of  the  plaintiff  and  his  guardian  without  success. 
The  case  was  then  brought  on  for  trial,  which  resulted  in 
a  disagreement  by  the  jury.  On  the  trial  it  appeared 
that  the  plaintiff,  and  also  his  guardian  ad  litem,  had,  af- 
ter the  commencement  of  this  action,  left  the  State  of 
New  York,  and  then  resided  in  Jersey  City,  in  the  State 
of  New  Jersey.  Upon  these  facts  an  ex  parte  application 
was  made  for  an  order  requiring  the  plaintiff  to  give  se- 
curity for  costs,  which  was  granted,  whereupon  the  plain- 
tiff moved  to  vacate  that  order  upon  the  ground  that  be- 
fore the  action  was  commenced  an  order  had  been  enter- 
ed allowing  the  plaintiff  to  sue  as  a  poor  person.  This 
motion  was  denied,  and  the  plaintiff  appealed. 

No  copy  of  the  order  allowing  the  plaintiff  to  sue  as  a 
poor  person  had  been  served  upon  the  defendant;  but  as 
long  as  that  order  remained  in  force  no  costs  could  be 
awarded  against  the  plaintiff,  and  therefore  no  order  re- 
quiring the  plaintiff  to  give  security  for  costs  was  proper. 
The  nonservice  of  this  order  upon  the  defendant  did  not 
invalidate  it;  and  the  ex  parte  order  requiring  the  plain- 
tiff to  give  security  for  costs,  upon  the  attention  of  the 
court  being  called  to  the  fact  that  there  was  an  order  in 
existence  allowing  the  plaintiff  to  sue  as  a  poor  person, 
should  have  been  vacated.  The  order  allowing  the  plain- 
tiff to  sue  as  a  poor  person  could  only  be  vacated  upon 
motion  regularly  made  for  that  purpose.  It  could  not  be 
disregarded,  and  as  long  as  it  stood  no  order  should  have 
been  granted  requiring  the  plaintiff  to  give  security  for 
^osts. 

The  order  should  therefore  be  reversed,  with  $10  costs 
and  disbursements,  and  the  order  vacating  the  ex  parte 
order  requiring  the  plaintiff  to  give  security  for  costs  va- 
cated, without  prejudice,  however,  to  a  motion  by  the  de- 
fendant to  vacate  the  order  allowing  the  plaintiff  to  sue 
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as  a  poor  person,  and,  should  that  order  be  vacated,  to  ap- 
ply for  an  order  requiring  the  plaintiff  to  give  security 
for  costs.     All  concur. 


ARCHIBALD  C.   SHENSTOXE,  Appellant,  v.  JO- 
SEPH WILSON,  Respondent. 

Supreme    Court,    Appellate    Division^    Second    De- 
partment^ March,  1907. 

Actions — Dismissal — Failure  to  Serve  Complaint, 

It  is  error  to  dismiss  an  action  with  costs  unless  a  copy  of  the  com- 
plaint be  served,  as  required  by  Code  of  Civil  Procedure,  where 
defendant,  two  months  after  the  time  to  answer  had  expired^ 
and  without  giving  any  reason  for  the  delay,  served  notice  of  ap- 
pearance demanding  a  copy  of  the  complaint,  which  notice  was 
retained  by  the  plaintiff's  attorney,  but  a  copy  of  the  complaint 
was  not  served. 

(Decided  March,  1907.) 

Appeal  by  plaintiff  from  an  order  of  the  Special  Term 
of  Kings  County,  amending  a  prior  order  dismissing  tue 
complaint  with  costs,  unless  a  copy  of  th*  complain^  bo 
served  within  five  days.     Reversed. 

Messrs.  Archibald  Shenstone  and  Wm.  H.  Harding, 
Jr,,  for  appellant. 

Mr.  Edward  Kaufman,  for  respondent. 

HiRscHBURG^  P.  J. — I  think  the  order  appealed  from 
is  reviewable,  and  that  it  was  improperly  granted.  The 
action  was  commenced  by  personal  service  of  the  summons 
on  the  defendant  in  the  month  of  June,  1906,  and  the 
time  to  answer  expired  on  July  11,  1906.  More  than  two 
months  after  the  time  to  answer  had  expired,  viz.,  on 
September  17,  1906,  the  defendant  caused  a  notice  of  ap- 
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pearance  to  be  served  by  his  attorneys  on  the  plaintiff's 
attorneys.  In  this  notice  of  appearance  a  demand  for  a 
copy  of  the  complaint  was  included.  The  copy  was  not 
served,  however,  as  the  defendant  was  concededly  in  de- 
fault, but  the  notice  of  appearance  was  retained  by  the 
plaintiff's  attorneys  on  the  theory  that  a  defendant  could 
appear  in  an  action  at  any  stage,  and  that  such  appear- 
ance would  entitle  his  attorneys  to  notice  of  all  subsequent 
proceedings.  On  this  state  of  facts,  the  defendant's  at- 
torneys moved  for  an  order,  requiring  a  service  of  the 
complaint  upon  them  within  five  days,  and,  in  default 
thereof,  that  the  action  be  dismissed,  with  costs.  The 
motion  was  granted,  and  the  order  appealed  from  requires 
a  service  of  the  complaint  on  the  defendant's  attorneys 
within  five  days,  with  $10  costs  to  the  defendant  to  abide 
the  action,  and,  in  default  of  such  service,  that  the  action 
be  dismissed,  with  costs.  The  papers  on  appeal  do  not 
disclose  the  nature  of  the  cause  of  action.  There  is  noth- 
ing in  the  record  to  indicate  that  the  defendant  has  any 
defense  to  the  cause  of  action,  whatever  it  may  be,  or  that 
he  failed  to  appear  within  the  time  required  by  the  Code 
of  Civil  Procedure,  in  consequence  of  any  oversight,  in- 
advertence, or  excusable  neglect.  If  the  order  appealed 
from  is  to  be  regarded  as  in  effect,  one  opening  a  default, 
merits  and  some  excuse  would  needs  be  shown,  and  the  fav- 
or, if  granted,  should  be  on  terms  imposed  on  the  delin- 
quent litigant,  and  not  on  the  one  who  was  wholly  blame- 
less. 

The  order  should  be  reversed,  with  $10  costs,  and  dis- 
bursements, and  the  motion  denied,  with  costs,  but  with- 
out prejudice  to  the  right  of  the  defendant  to  make  a 
timely  motion  to  open  his  default  on  proper  papers.  All 
concur. 
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ANTON  GEIS,  Appbllant,  v.   ELIZABETH  GEIS, 
Respondent. 

Supreme  Court^  Appellate  Division,  First  Depart- 
ment, December,  1906. 

§§834,  836. 

Marriage — A  nnulment — Physical  Examination, 

A  motion  for  an  order  requiring  the  defendant  in  an  action  for  the 
annulment  of  a  marriage  on  the  ground  of  her  incapacity  to  en- 
ter the  marriage  state,  to  submit  to  a  physical  examination,  may 
properly  be  denied  upon  the  defendant's  stipulating  to  waive  the 
prohibition  of  Code  of  Civil  Procedure,  Section  834,  on  the  sub- 
ject of  privileged  communications,  as  to  the  competency  of  phy- 
sicians who  had  formerly  examined  her,  and  consenting  to  their 
giving  evidence  of  her  physical  condition. 

Witness — Privileged  Commun ica tio iw —  Waiver. 

The  attorneys  for  the  defendant  as  well  as  the  defendant  herself,  in 
an  action  for  the  annulment  of  marriage  on  the  ground  of  de- 
fendant's physical  incapacity,  should  sign  a  stipulation  waiving  the 
right  of  secrecy  of  the  knowledge  acquired  by  physicians  who  have 
attended  her,  in  accordance  with  Code  of  Civil  Procedure,  Section 
836,  which  provides  for  such  waiver. 

(Decided  December,  1906.) 

Appeal  by  plaintiff  from  an  order  of  the  Special  Term 
of  New  York  County  denying  a  motion  for  the  physical 
examination  of  defendant  in  an  action  for  the  annulment 
of  a  marriage.     Modified. 

Mr.  Wm.  M,  Saunderson,  for  appellan.t 
Mr.  Robert  Godson,  for  respondent. 

Patterson,  P.  J. — ^In  this  action  the  plaintiff  seeks  a 
decree  annulling  his  marriage  with  the  defendant  on  the 
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groimd  of  her  physical  incapacity  to  enter  into  the  mar- 
riage state.  After  the  defendant  had  interposed  an  ans- 
wer in  which  she  denies  that  allegation,  the  plaintiff  mov- 
ed for  an  order  requiring  her  to  submit  to  a  physical  ex- 
amination. On  the  hearing  of  that  motion  the  defendant 
showed  that  she  had  already  submitted  to  such  an  exami- 
nation by  three  physicians  who  attended  her  and  who 
were  competent  to  testify,  and  she  insists  that  she  should 
not  again  be  submitted  to  the  indignity  of  a  further  ex- 
amination, as  abundant  evidence  upon  the  subject  of  her 
condition  could  be  given  by  those  physicians.  The  learn- 
ed Judge  at  Special  Term  denied  the  motion  on  condition 
that  the  defendant  should  stipulate  to  waive  the  provision 
of  Section  834  of  the  Code  of  Civil  Procedure,  and  con- 
sent that  such  physicians,  or  any  of  them,  by  whom  she 
had  been  theretofore  examined,  may  testify  as  to  her  phy- 
sical condition.  Accordingly  such  a  stipulation  was  sign- 
ed by  the  defendant  and  acknowledged  by  her. 

The  provision  of  Section  834,  of  the  Code,  prohibits  a 
physician  or  professional  or  r^stered  nurse  from  disclos- 
ing information  acquired  in  attending  a  patient  in  a  pro- 
fessional capacity  and  necessary  to  enable  him  to  act  in 
that  capacity.  But  by  Section  836  of  the  Code  it  is  pro- 
vided that  a  patient  may  waive  this  right  of  secrecy  by 
making  such  waiver  in  open  court  on  the  trial  of  the  ac- 
tion or  proceeding.  It  also  provides  that  a  paper  execut- 
ed by  a  party  prior  to  the  trial  regarding  such  waiver 
shall  be  insufficient  for  such  a  waiver,  but  that  the  at- 
torneys for  the  respective  parties  way,  prior  to  the  trial, 
stipulate  as  to  such  waiver,  and  the  same  shall  be  suffi- 
cient therefor. 

In  the  waiver  annexed  to  the  motion  papers  the  attor- 
neys did  not  stipulate  therefor.  We  see  no  reason  for 
differing  from  the  judge  at  Special  Term  in  his  conclu- 
sion that  a  physical  examination  should  not  be  required 
at  the  present  time;  but  the  order  should  be  modified  90 
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that  there  can  be  no  question  at  the  trial  as  lo  'he  sufficien- 
cy of  the  waiver.  Therefore,  in  addition  to  the  stipula- 
tion appearing  in  this  record,  the  order  should  require 
that  the  attorneys  for  the  defendant  sign  the  stipulation 
in  accordance  with  the  provisions  of  Section  836  of  the 
Code  above  referred  to. 

As  modified,  the  order  appealed  from  will  be  affirmed, 
without  costs.  This  decision  is  without  prejudice  to  the 
right  of  the  plaintiff  to  make  an  application  at  the  trial  if 
it  should  become  necessary.     All  concur. 


ANTHONY  SPENCER,  Respondent,  v.  STATE  OF 
NEW  YORK,  Appellant. 

New  York  Court  of  Appeals,  February,  1907. 
§§  2G3,  265. 

Trial— Motion  for  K on-svit^Close  of  Case. 

Defendant's  failure  to  renew  a  motion  for  a  non-suit  at  the  close 
of  all  of  the  evidence,  after  the  denial  of  a  motion  for  a  non- 
suit at  the  close  of  plaintiff's  case,  is  a  waiver  of  the  right  to 
have  the  case  dismissed  as  a  matter  of  law,  and  is  an  admission 
that  tliere  is  some  question  of  fact  to  be  passed  upon  by  the  jury. 

Courts^Court  of  Claims— Rules  of  Practice. 

A  rule  of  practice  that  a  failure  to  renew  or  make  a  motion  for  a 
non-suit  at  the  clcse  of  all  of  the  evidence  is  a  waiver  of  the 
right  to  have  the  case  dismissed  as  matter  of  law,  and  an  admis- 
sion that  there  is  some  question  of  fact  to  be  passed  upon  by  the 
jury,  is  applicable  to  the  Court  of  Claims,  under  Code  of  Civil 
Procedure,  Section  263,  et  seq.,  v.hich  makes  the  Court  of  Claims 
a  court  of  record,  and  Code  of  Civil  Procedure,  Section  265,  which 
expressly  provides  that  "the  court  may  establish  rules  for  its  gov- 
ernment, and  the  regulation  of  practice  therein;  prescribe  the 
forms  and  methods  of  procedure  before  it,  vacate  or  modify  judg- 
ments and  grant  new  trials,  and  except  as  otherwise  provided  in 
said  rules  and  regulations,  or  the  Code  of  Civil  Procedure,  the 
practice  shall  be  the  same  as  in  the  Supreme  Court." 

(Decided  February,  1907.) 
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Appeal  by  the  State  of  New  York  from  a  judgment  of 
the  Appellate  Division,  which  affirmed  by  a  divMed  court 
a  judgment  of  the  Court  of  Claims,  allowincr  plaintiff 
damages  for  personal  injuries.     Affirmed. 

Messrs.  Julius  M,  Mayer,  Atty.  Gen.   (G.  P.  Decker 
and  Willis  H.  Tennani,  of  counsel),  for  the  State. 
Mr.  H.  0.  Pierce,  for  respondent 

HiscocK,  J. — ^While  plaintiff  was  at  work  for  defen- 
dant aroimd  one  of  its  canal  bridges,  in  the  city  of  Roch- 
ester, he  was  struck  and  injured  by  a  plank  which  was 
thrown  dovrn  upon  him  from  the  elevated  bridge  by  one 
Patterson,  who  was  a  bridge  tender,  and  for  the  damages 
resulting  from  such  injuries  he  has  recovered  judgment. 

It  is  urged  in  behalf  of  the  appellant  that  at  the  time 
Patterson  injured  the  respondent  he  was  engaged  in  an 
enterprise  of  his  own,  and  was  not  in  any  degree  what- 
ever acting  within  the  scope  of  his  employment  so  as  to 
render  the  State  liable  for  his  misconduct,  and  that,  there- 
fore, the  plaintiff  should  have  been  nonsuited  upon  the 
trial  We  think  that  there  would  be  great  force  in  this 
contention  if  the  appellant  were  in  position  to  make  it; 
but  as  the  case  is  presented  upon  appeal  this  question  is 
not  available. 

If  the  appellant's  contention  is  correct,  then  there  was 
no  evidence  upon  which  the  Court  of  Claims  could  ren- 
der judgment  in  favor  of  the  plaintiff,  and  his  complaint 
should  have  been  dismissed  as  a  matter  of  law  upon  a  mo- 
tion for  a  nonsuit.  Such  motion  was  duly  made  at  the 
dose  of  the  plaintiff's  case  and  denied.  Defendant  then 
proceeded  to  offer  evidence  upon  its  behalf,  and  at  the 
close  of  all  of  the  evidence  the  motion  for  a  nonsuit  was 
not  renewed,  but  the  case  was  submitted  to  the  court  for 
oonsideration,  and  thereafter  what  amount  to  findings  of 
fact  were  made  and  judgment  rendered.     In  fact,  the  re- 
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quest  made  at  the  close  of  all  the  evidence  by  the  Deputy 
Attorney  General,  that  the  court  should  "find  that  it  was 
no  part  of  Mr.  Patterson's  duty  to  be  on  this  bridge  and 
he  was  not  in  any  sense  acting  as  the  officer,  agent  or  ser- 
vant of  the  State  in  doing  what  he  did  do  that  caused  the 
injury,"  seems  almost  to  imply  the  idea  of  a  question  of 
fact  to  be  passed  upon.  Certainly  it  was  not  fairly  a  motion 
for  a  nonsuit,  and  no  ruling  was  made,  and  consequently 
no  exception  taken  which  would  enable  this  court  to  pass 
upon  the  rights  of  the  defendant  as  they  then  stood. 

It  is  well  settled  that  upon  a  trial  the  defendant  may 
supply  deficiencies  in  plaintiflF's  proof,  and  that  in  courts 
of  record  at  least  the  failure  to  renew  or  make  a  motion 
for  a  nonsuit  at  the  close  of  all  of  the  evidence  will  be  re- 
garded as  an  admission  that  there  is  some  question  of  fact 
to  be  passed  upon  and  a  waiver  of  the  right  to  have  the 
complaint  and  case  dismissed  as  a  matter  of  law  (Jones 
V.  Union  Ry.  Co.,  18  App.  Div.,  267,  46  K  Y.  Supp., 
321 ;  Griffith  v.  Staten  Island  R.  T.  R.  R.  Co.,  89  Hun, 
141,  36  N.  Y.  Supp.  157;  Hobson  v.  N.  Y.  Condensed 
Milk  Co.,  25  App.  Div.  Ill,  49  K  Y.  Supp.,  209;  Bar- 
rett V.  Third  Ave.  R.  R.  Co.,  45  N.  Y.  628).  The  learn- 
ed Attorney  General  upon  this  appeal  does  not  dispute 
this  proposition,  but  he  seeks  to  avoid  its  application  to 
this  case  by  an  argument,  in  substance,  that  the  Court  of 
Claims  is  a  less  formal  tribunal  than  the  Supreme  Court, 
and  that  the  practice  therein  should  not  be  measured  or 
judged  by  the  same  rules  as  prevail  in  the  latter  court. 
We  are  unable  to  adopt  this  argument  either  as  a  matter 
of  statutory  construction  or  of  general  policy. 

The  provisions  of  the  Code  upon  that  subject  (Section 
263  et  seq.)  reorganized  the  former  board  of  claims  into 
the  Court  of  Claims,  and  made  the  latter  one  of  the  reg- 
ular and  important  judicial  tribunals  of  the  State.  It  is 
made  a  court  of  record,  and  these  provisions  invested  it 
with  a  wide  jurisdiction,  and,  amongst  other  things,  pro- 
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vided  for  regular  sessions,  for  formal  judgments,  and  for 
appeals  therefrom  analogous  in  many  substantial  provi- 
sions at  least  to  appeals  from  the  Supreme  Court.  Sec- 
tion 265  expressly  provides  that  /'the  court  may  estab- 
lish rules  for  its  government,  and  the  regulation  of  prac- 
tice therein;  prescribe  the  forms  and  methods  of  proced- 
ure before  it,  vacate  or  modify  judgments  and  grant  new 
trials,  and  except  as  otherwise  provided  in  said  rules  and 
regulations,  or  the  Code  of  Civil  Procedure,  the  practice- 
shall  be  the  same  as  in  the  Supreme  Court."  We  know 
of  no  rule,  provision,  or  practice  which  inclines  us  to 
hold  that  upon  the  trial  of  a  claim  counsel  should  not  be 
held  in  respect  to  the  point  now  involved  to  the  rule  long 
established  and  well  understood  in  the  Supreme  Court 
and  other  courts  of  record  and  be  required  to  make  his 
views  apparent  by  proper  motion,  if  he  thinks  at  the  close 
of  all  of  the  evidence  that  there  is  no  question  of  fact  to 
be  passed  upon.  We  feel  quite  clear  that  it  is  wiser  ta 
make  this  rule  of  practice  applicable  to  so  important  a 
tribunal  as  the  Court  of  Claims  and  thereby  increase  the 
formality  and  regularity  of  its  proceedings  rather  than 
to  hold  otherwise  and  permit  counsel  after  maintaining^ 
an  uncertain  position  upon  the  trial  to  raise  questions  in 
the  Appellate  Court  which  were  not  fairly  and  distincUy^ 
presented  below. 

These  views  lead  to  the  conclusion  that  without  consid- 
eration of  its  merits  the  judgment  appealed  from  must 
be  affirmed,  with  costs. 

CuLLEN,  C.  J.,  and  Grat^  Edwabb  T.  Babtlett,  and 
TTatght,  JJ.,  concur. 

WiLLAKD  Babtlett,  J.,  concurs  in  result. 

Chase,  J.,  not  sitting. 

Judgment  affirmed. 
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ALFRED    T.    ANDERSON,    Respondent,   v.    V.    J. 
HEDDEN  &  SONS  COMPANY,  Appellant. 

Supreme  Coubt,  Appellate  Division,  First  Depart- 
ment, December,  1906. 

Rule  36. 

Actions— Dismissal  for  Want  of  Prosecution. 

A  complaint  in  an  action  for  personal  injuries  should  be  dismissed, 
pursuant  to  Rule  36  of  the  General  Rules  of  Practice,  where  the 
case  was  not  placed  on  the  calendar  for  over  three  years  after 
issue  was  joined  and  no  excuse  was  offered  for  the  delay. 

(Decided  December,  1906.) 

Appeal  by  defendant  from  an  order  of  the  Special 
Term  of  New  York  County  denying  a  motion  to  dismiss 
a  complaint  for  want  of  prosecution,  pursuant  to  Rule  36 
of  the  General  Rules  of  Practice.     Reversed. 

Mr.  Louis  Cohn,  for  appellant. 

Mr.  William  S.  Bennett,  for  respondent. 

Laughlin,  J. — The  motion  should  have  been  granted 
unconditionally.  The  action  is  to  recover  damages  for 
personal  injuries  alleged  to  have  been  sustained  by  the 
plaintiff  through  the  negligence  of  the  defendant.  Issue 
was  joined  on  the  31st  day  of  August,  1903.  At  the 
time  the  motion  was  made,  the  case  was  not  upon  the  cal- 
endar, and  had  never  been  placed  upon  the  calen- 
dar,, and  issues  of  a  later  date  in  actions  of  the  same 
nature,  not  preferred,  had  been  duly  reached  and  tried. 
No  af&davit  was  presented,  in  opposition  to  the  motion, 
excusing  the  neglect  of  the  plaintiff  to  notice  the  case  for 
trial,  file  a  note  of  issue,  and  move  it  for  trial.  The 
court  denied  the  motion  upon  a  condition  that  the  plain- 
tiff pay  $10  costs  and  notice  the  case  and  file  a  note  of 
issue  for  the  October  term,  but,  in  the  event  of  his  failure 
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SO  to  do^  the  order  provided  that  the  motion  should  be 
granted  with  $10  costs. 

The  learned  counsel  for  the  plaintiff  states  in  his  points 
that,  upon  the  case  being  placed  upon  the  October  term, 
it  will  be  reached  for  trial  as  soon  as  if  it  had  been  upon 
the  old  calendar,  barring  the  few  days  toward  the  end  of 
the  June  term  when  it  might  have  been  reached  if  then 
on  the  calendar,  and  it  may  be  that  that  is  the  theory  up- 
on which  the  court  imposed  the  conditions  instead  of 
granting  the  motion  imconditionally.  Such,  however,  is 
not  the  practice  in  this  department.  The  cases  on  the 
old  calendar  stood  at  the  head  of  the  October  calendar, 
and,  even  if  the  plaintiff  complied  with  the  conditions  of 
the  order,  this  case  could  not  be  reached  until  after  the 
issues  that  were  upon  the  old  calendar  are  disposed  of. 
There  is  therefore  nothing  in  the  suggestion  to  which  ref- 
erence has  been  made  which  can  either  operate  as  an  ex- 
cuse for  the  plaintiff's  failure  to  bring  the  issue  to  trial, 
or  that  shows  that  the  trial  of  the  issue  has  not  been  de- 
layed to  the  prejudice  of  the  defendant.  Under  Rule 
36  of  the  General  Rules  of  Practice  and  the  decisions  of 
this  court  (Zafarano  v.  Baird,  80  App.  Div.  144,  80  N. 
Y.  Supp.  510;  Mladinich  v.  Livingston,  112  App.  Div. 
181,  98  N.  Y.  Supp.  46 ;  Seymour  v.  Lake  Shore  &  M. 
S.  R.  R.  Co.,  12  App.  Div.  300,  42  K  Y.  Supp.  92),  it 
was  the  duty  of  the  Special  Term,  on  the  undisputed 
facts,  to  dismiss  the  complaint. 

It  follows,  therefore,  that  the  order  should  be  reversed^ 
with  $10  costs  and  disbursements,  and  the  motion  grant- 
ed, with  $10  costs.     All  concur. 


142  CIVIL  PROCEDUKE  REPORTS. 

Riddle  v.  MacFadden. 


FELICITE  S.  RIDDLE,  Appellant,  v.  BERNARD  A. 
!^LkcFADDEX  et  al..  Respondents. 

SuPBEME  Court,  Appellate  Division,  First  Depart- 
ment, December,  1906. 

§  484. 

Pleading — Setting  Forth  Cause  of  Action. 

Only  one  cause  of  action  and  that  against  both  defendants,  is  stated 
in  a  complaint  demanding  damages  and  an  injunction,  and  al- 
leging that  one  of  the  defendants^  who  was  a  photographer,  took 
plaintiff's  photograph  for  which  she  paid  him  a  stipulated  sum, 
and  that  he  used  said  photograph  to  advertise  a  physical  culture 
book,  and  after  repeating  the  same  allegations  with  reference  to 
the  other  defendant,  alleged  that  that  defendant  was  the  author 
of  the  book,  and  further  alleging  that  said  picture  was  used  by 
the  defendants  "acting  jointly,  and  was  so  published  by  them 
jointly"  in  such  magazine. 

Same — Joinder  of  Legal  and  Equitable  Causes  of  Action. 

A  complaint  demanding  demages  for  an  unlawful  use  of  a  photo- 
graph to  advertise  a  book,  and  asking  for  an  injunction  restrain- 
ing the  use  of  vhe  photograph  for  that  purpose  and  that  the  de- 
fendants be  directed  to  deliver  up  all  wood-cuts,  electrotypes,  neg- 
atives, etc.,  and  that  the  plaintiff  have  judgment  for  damages  sus- 
tained, asks  for  both  legal  and  equitable  relief  which  may  properly 
be  done,  under  Code  of  Civil  Procedure,  Section  484. 

(Decided  December,  1906.) 
I 

Appeal  by  plaintiff  from  an  interlocutory  judgment  of 

the  New  York  Special  Term,  sustaining  demurrers  to  a 

complaint   demanding   both   legal    and   equitable   relief. 

Reversed. 

Mr.  Bufus  L.  Weaver,  for  appellant. 

Mr,  William  Ball  Wait,  for  respondent  White. 

Mr,  Charles  P.  Bogers^  for  respondent  MacFadden. 
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McLaughlin^  J. — Each  defendant  demurred  to  the 
complaint  on  the  ground  that  causes  of  action  were  im- 
properly united.  The  court  at  Special  Term  so  held^  and 
plaintiff  appeals  from  the  interlocutory  judgment. 

The  c<Mnplaint  charges,  in  substance,  that  the  defendant 
MacFadden,  at  the  time  stated,  was  doing  a  business  under 
the  name  of  "Physical  Culture  Publishing  Company," 
and  was  the  owner  and  publisher  of  certain  magazines 
named;  that  the  defendant  White  was,  during  such  times, 
a  photographer,  and  that  plaintiff  procured  him  to  take 
her  photograph,  for  which  she  paid  him  a  stipulated 
price,  it  being  agreed  between  them  that  such  portrait  and 
all  copies  of  it  were  to  be  exclusively  for  plaintiff's  use. 
Then  come  the  following  allegations : 

"(4)  That  from  or  about  the  month  of  February,  1905, 
the  defendant  WHiite  has  used  and  is  using  said  portrait  or 
picture  of  plaintiff — a  living  person — within  the  state  of 
New  York  and  elsewhere,  for  advertising  purposes,  and 
for  the  purposes  of  trade  in  advertising  a  book  entitled 
"New  Hair  Culture,"  and  to  procure  or  increase  the  sale 
of  said  book. 

"(5)  That  defendant  White  used  said  picture  as  afore- 
said without  first  obtaining  the  consent,  written  or  other- 
wise, of  the  plaintiff;  that  defendant  White  knowingly 
used  said  portrait  or  picture  in  the  manner  as  aforesaid, 
without  plaintiff's  consent  or  knowledge,  and  continued 
its  use  against  plaintiff's  protest,  and  so  used  it  in  such 
manner  as  is  forbidden  or  declared  to  be  unlawful  by 
chapter  132  of  the  Laws  of  1903  (Laws,  1903,  p.  308)  of 
the  state  of  New  York." 

The  sixth  and  seventh  paragraphs  of  the  complaint  are 
precisely  like  the  fourth  and  fifth  just  quoted,  except  that 
MacFadden,  whose  name  is  substituted  for  that  of  White, 
is  alleged  to  be  the  author  of  the  book  referred  to.  The 
eighth  paragraph  is  as  follows : 

"That  said  portrait  or  picture  of  plaintiff  was  so  used 
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by  the  defendants  as  heretofore  alleged,  acting  jointly,  and 
was  so  published  by  them  acting  jointly  in  the  state  of 
New  York  and  elsewhere  in  periodicals  known  as  'Physi- 
cal culture'  and  'Beauty  and  Health/  and  in  other 
magazines  and  publications  which  were  by  them  sent  or 
caused  to  be  sent  broadcast  over  the  State  of  New  York, 
the  United  States,  and  foreign  countries." 

The  ninth  and  tenth  paragraphs  are  to  the  effect  that 
the  picture  of  the  plaintiff  was  "thus  used  by  defendants 
to  deceive  the  public"  by  representing  that  plaintiff  had 
treated  her  hair  as  therein  directed ;  that  the  use  made  by 
defendants  of  the  portrait  had  annoyed  the  plaintiff  and 
caused  her  great  bodily  and  mental  anguish,  held  her  up 
to  contempt,  and  by  reason  thereof  she  had  suffered  in 
her  good  name  and  reputation  to  her  damage  of  f$l 5,000. 
The  judgment  demanded  is  that  the  defendants  and  each 
of  them  be  restrained  and  enjoined  from  publishing,  dis- 
playing, or  otherwise  using  plaintiff's  portrait  for  adver- 
tising purposes  or  for  purposes  of  trade  in  any  publica- 
tion ;  that  they  be  directed  to  deliver  up  all  wood  cuts,  elec- 
trotypes, negatives,  or  other  apparatus  for  making  copies 
of  such  picture ;  and  that  plaintiff  have  judgment  for  the 
damages  sustained. 

I  am  of  the  opinion  that  the  complaint  sets  forth  but  one 
cause  of  action,  and  that  against  both  defendants.  The 
acts  of  which  plaintiff  complains  are  joint,  and  not  indi- 
vidual, acts  of  the  defendants.  It  is  true  that  some  of 
the  acts  of  which  she  complains  are  set  out  twice,  once 
against  each  defendant,  but  these  acts  are  thereafter  al- 
leged to  be  the  acts  of  both.  Otherwise,  there  is  no  mean- 
ing to  the  allegation  contained  in  the  eighth  paragraph 
of  the  complaint,  which  is  "that  said  portrait  or  picture 
of  plaintiff  was  so  used  by  the  defendants  as  heretofore 
alleged,  acting  jointly,  and  was  so  published  by  them 
jointly.  ♦  *  *  "  This  allegation  is  that  the  act  of 
each  was  also  the  act  of  the  other,  or,  in  other  words,  that 
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they  were  acting  together.  The  purpose  of  a  demurrer, 
upon  the  ground  that  causes  of  action  have  been  improp- 
erly united,  is  to  compel  a  plaintiff  to  elect  upon  which 
he  will  proceed  to  trial.  Here  a  cause  of  action  is  not 
alleged  against  MacFadden,  nor  is  there  a  cause  of  ac< 
tion  alleged  against  White,  but  there  is  one  cause  of  ac- 
tion alleged,  and  that  is  against  both  of  them;  hence, 
there  can  be  no  election. 

It  is  also  claimed  that  causes  of  action  have  been  im- 
properly united,  in  that  equitable  and  legal  relief  are  both 
prayed  for.  But  equitable  causes  of  action  may  be  united 
with  legal,  if  both  arise  out  of  the  same  transaction  (Sec- 
tion 484,  Code  Civ.  Proc. ;  Carter  v.  DeCamp,  40  Hun., 
269).  Plaintiff's  claim  to  both  kinds  of  relief  grows  out 
of  the  same  transaction ;  that  is,  the  alleged  wrongful  and 
imlawf ul  acts  of  the  defendants. 

The  interlocutory  judgment,  therefore,  should  be  re- 
versed, with  costs,  te  demurrers  overruled  with  costs,  with 
leave  to  each  defendant  to  withdraw  his  demurrer  and 
answer  within  20  days,  on  poyment  of  the  costs  in  this 
court  and  in  the  court  below.     All  concur. 


COHN-BAER-MYERS  &  ARONSON  CO.,  Appellant, 
V.  REALTY  TRANSFER  CO.,  Respondent. 

Supreme  Coubt,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

Pleading — Complaint — Alternative  Relief. 

A  plaintiff  cannot  join  two  defendants  in  an  equity  action  on  the 

theory  of  alternative  relief,  either  at  common  law,  or  under  the 

Code  of  Civil  Procedure. 

Pleading — Dismissal    Action  Against  One  Party. 

A  complaint  which  sets  forth  a  cause  of  action,  either  equitable  or 
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Ic^al,  ag^unst  one  defendant,  will  not  be  divirissfd  as  to  htm  oo 
the  grotmd  that  ao  canse  of  action  is  stated  against  the  other 
defendant 

Pleadimg—Snlficiency— Alternative  ReUef. 

A  complaint  in  an  action  against  the  rendor  and  assignee  of  a  land 
contract,  alleging  in  substance  that  the  plaintiff,  haTing  a  con- 
tract for  the  purchase  of  land,  assigned  snch  oootract  to  one  of 
the  defendants,  which  advanced  plaintiff  a  bonus  under  an  agree- 
ment by  the  terms  of  which  the  contract  would  be  reassigned  to  the 
plaintiff  and  the  bonus  repaid,  if  sudi  defendant  assignee  should 
fail  to  acquire  title  without  fault  on  its  fault,  and  furtiier  alleging 
that  such  assignee  did  not  acquire  title  to  such  land,  and  demand- 
ing alternative  relief — first,  that  the  marketability  of  the  title  be 
adjudged,  and  it  determined  whether  the  failure  of  the  assignee  to 
acquire  title  was  due  to  its  fault ;  and,  second,  that  if  the  title  to 
such  land  be  marketable  and  it  is  determined  that  the  assignee  is 
at  fault,  that  the  vendor  and  the  assignee  be  ordered  to  perform 
the  contract,  and  the  assignee  be  adjudged  liable  for  the  balance 
of  the  bonus;  and,  third,  that  if  the  title  be  unmarketable,  then 
the  assignment  and  contract  of  sale  be  cancelled,  and  that  the 
vendor  be  compelled  to  repay  the  amount  paid  to  him  by  the 
plaintiff  to  apply  on  the  purchase  price  of  the  property  and  the 
amount  of  plaintiff's  profit  lost  through  the  failure  of  the  trans- 
action— does  not  set  forth  a  cause  of  action  against  either  defen- 
dant, no  facts  being  alleged  showing  that  the  failure  of  the  as- 
signee to  acquire  title  was  due  to  its  fault. 

Pleading — Complaint — Aided  by  Answer. 

A  plaintiff  cannot  sustain  a  cause  of  action  upon  an  allegation  in  an 
answer  of  a  defendant  which  is  specifically  denied  by  the  reply. 

Tender — Offer  in  Complaint — Action  in  Equity. 

When  a  plaintiff,  entitled  to  an  assignment  or  conveyance  of  real 
property  upon  the  payment  of  a  sum  of  money,  comes  into  a  court 
of  equity  to  enforce  that  right,  the  complaint  must  at  least  offer 
to  pay  the  amount  payable  upon  the  transfer  asked  for,  notwith- 
standing the  fact  that  a  tender  is  not  necessary  before  the  com- 
mencement of  an  action  in  equity. 

(Decided  January,  1907.) 

Appeal  by  plaintiff  from  a  judgment  dismissing  a  com- 
plaint demanding  alternative  relief.     Affirmed. 
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Mr.  Edward  W,  8,  Johnston,  for  appellant. 
Mr.  Benjamin    N.   Cardozo,    for    respondent    Realty 
Transfer  Company. 
Mr.  Daniel  Daly,  for  respondent  Cunningham. 

Ingraham,  J. — I  concur  with  Mr.  Justice  Laughlin  in 
the  opinion  that  this  action  cannot  be  maintained  upon  the 
plaintiff's  theory  of  alternate  relief,  as  such  an  action  is 
only  justified  where,  on  the  facts  stated,  a  plaintiff  would 
be  entitled  to  the  alternative  relief  demanded  against  the 
same  defendant  or  defendants.  As  I  understand  it,  nei- 
ther at  common  law  nor  under  the  Code  of  Civil  Proced- 
ure can  a  plaintiff  join  two  defendants  upon  a  claim 
that  he  has  a  right  to  relief  against  one  or  the  other  of 
said  defendants  (Clark  v.  Ix>rd  Eivers,  L.  R.  5  Eq.  Cas. 
91).  If,  however,  the  complaint  alleges  facts  from  which 
there  follows  the  legal  conclusion  that  the  plaintiff  is  en- 
titled to  relief  against  a  defendant  named,  the  complaint 
can  be  sustained  against  the  defendant,  against  whom  the 
plaintiff  is  entitled  to  relief,  either  legal  or  equitable.  But 
the  difficulty  with  this  complaint  is  that  no  facts  are  al- 
leged which  ehow  that  the  plaintiff  is  entitled  to  relief 
against  either  defendant.  As  against  the  defendant 
Cunningham  there  is  no  allegation  to  show  that  the  plain- 
tiff or  its  assignee  would  be  entitled  to  a  decree  for  spe- 
cific performance  or  that  there  was  a  breach  of  his  con- 
tract to  convey.  Nor  does  the  complaint  allege  facts  from 
which  the  legal  conclusion  that  the  plaintiff  is  entitled  to 
any  relief  against  the  defendant  Reality  Transfer  Com- 
pany would  follow,  as  it  is  not  alleged  that  the  failure  of 
the  Realty  Company  to  obtain  title  to  the  property  covered 
by  the  contract  between  the  plaintiff  and  defendant  Cun- 
ningham was  or  was  not  the  fault  of  the  Realty  Company, 
If  the  Realty  Company  without  justification  refused  to 
take  title,  the  plaintiff  would  have  an  action  at  law  to  re- 
cover its  damages  as  for  a  breach  of  a  contract;  but  to  sus- 
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tain  such  a  cause  of  action  a  breach  must  be  alleged. 

The  assignment  bv  tlic  plaintiff  to  the  R?alty  Compa:\v 
provides  that,  ''should  the  Realty  Transfer  Company  fail 
to  obtain  title  to  the  aforesaid  premises  in  accordance 
with  the  aforesaid  agreement,  without  fault  on  the  part 
of  the  said  Realty  Company,  then  this  assignment  shall 
be  canceled  and  annulled,  and  any  interest  or  rights  pass- 
ing hereunder  shall  be  reassigned  and  retransferred  to" 
the  plaintiff;  and  it  was  upon  this  contingency  that  the 
plaintiff  was  to  return  the  $4,000  paid  on  the  execution 
of  the  contract  to  the  Realty  Company.  The  plaintiff  al- 
leges no  facts  that  vrould  justify  a  judgment  for  a  reas- 
signment of  this  contract  by  the  Realty  Transfer  Com- 
pany or  justify  a  specific  preference  of  that  agreement, 
as  it  fails  to  allege  that  the  Realty  Transfer  Company 
failed  to  obtain  title  to  the  premises  without  fault  on 
its  part.  It  is  quite  clear  that  the  complaint  was  not 
framed  upon  any  such  theorj',  as  no  demand  for  such  re- 
assignment was  made,  and  there  is  no  offer  to  pay  the 
$4,000,  nor  is  it  tendered  by  the  complaint.  While  it 
may  be  that  a  tender  before  the  commencement  of  the  ac- 
tion is  not  essential  to  maintain  an  action  in  equity,  when 
a  party  entitled  to  an  assignment  or  conveyance  of  prop- 
erty upon  the  payment  of  a  sum  of  money  comes  into 
court  to  enforce  that  right,  the  complaint  must  at  least 
offer  to  pay  the  amouiit  paynble  upon  tlie  transfer  asked 
for. 

Recognizing  the  lil-eml  iwlc  of  pleading  prevalent  in 
this  State,  to  which  Mr.  Justice  Laughlin  calls  attention, 
I  still  think  that,  to  entitle  the  plaintiff  to  relief  either 
at  law  or  in  equity,  the  complaint  must  state  facts  from 
which  the  legal  conclusion  follows  that  the  plaintiff  is 
entitled  to  some  relief ;  and  the  complaint  in  this  case  fail- 
ing to  state  such  facts,  the  action  could  not  be  maintained. 
The  allegation  in  the  answer  of  the  defendant  Realty  Com- 
pany, which  in  substance  alleges  that  the  defendant  Cun- 
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liij^ghaiu  could  not  (joiivey  a  marketable  title  to  the  prop- 
erty contracted  to  be  conveyed,  is  an  allegation  made  as 
a  basis  for  affirmative  relief  against  the  plaintiff  by  the 
defendant  T?ealty  Company;  and  the  plaintiff,  by  the  re- 
ph%  denied  this  allegation.  The  plaintiff  cannot  sustain 
a  cause  of  action  upon  an  allegation  in  an  answer  of  a 
defendant  which  he  specifically  denied  by  the  reply.  I 
think  the  condition  of  the  pleadings  at  the  trial  justified 
the  court  in  dismissing  the  complaint  as  against  both  de- 
fendants. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

Ct.ark  and  TTorariTOX,  JJ.,  concur. 

Laitohlin,  J.  (dissenting  in  part).  The  complaint 
was  dismissed  on  motion  of  defendants  separately  made, 
on  the  pleadings  and  opening  of  counsel  for  plaintiff  at  the 
commencement  of  the  trial,  on  the  ground  that  it  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action  of 
which  a  court  of  equity  has  jurisdiction.  The  plaintiff 
and  the  defendant  company  are  domestic  corporations. 
The  defendant  Cunningham  duly  contracted,  in  writing, 
to  sell  and  convey  to  the  plaintiff  certain  premises  therein 
described,  situate  in  the  borough  of  Manhattan,  in  the 
ciiv  of  New  York,  and  bounded,  as  far  as  material  to  this 
case,  northerly  by  141st  street,  easterly  by  the  former 
northwesterly  line  of  Bloomingdale  Road  and  the  north- 
v/esterly  line  of  Hamilton  Place,  and  southerly  by  140th 
street.  The  easterly  boundary  of  the  premises  so  con- 
tracted to  be  conveyed  was  specified  in  the  contract  to  be 
the  northwesterly  line  of  Hamilton  Place  and  the  north- 
westerly line  of  Bloomingdale  Road,  as  it  formerly  ex- 
isted. The  contract,  after  the  description  of  the  main 
parcel  by  metes  rnd  bounds,  contains  the  following  pro- 
vision : 

"Totrotlir^r  wiib  all  the  ricjlst,  title,  and  interest  of  the 
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party  of  the  first  part  of,  in,  and  to  the  land  formally  in- 
cluded in  said  Bloomingdale  Road,  and  lying  between  the 
northwesterly  line  thereof  and  the  northwesterly  line  of 
Hamilton  Place,  and  immediately  adjoining  said  above- 
described  premises." 

The  plaintiff  alleges  that  this  constituted  a  representa- 
tion and  warranty  that  the  vendor  had  an  easement  of 
light,  air,  and  access  in  and  to  the  parcel  lastly  herein 
described.  The  plaintiff,  for  a  bonus  or  advance  of 
$9,000,  $4,000  of  which  was  paid  in  cash  and  $5,000  was 
to  be  paid  when  title  passed,  by  an  instrument  in  writing 
duly  assigned  the  contract  to  the  defendant  company,  and 
in  the  assignment  requested  and  directed  the  vendor  to 
execute  the  deed  to  the  defendant  company,  and  cove- 
nanted that,  if  so  required  by  the  vendor,  it  would  exe- 
cute the  bond  and  mortgage  which  it  had  agreed  to  exe- 
cute to  her.  The  assignee  of  the  contract  in  substance 
agreed  to  perform  the  same  for  the  assignor.  The  com- 
plaint shows  that  it  was  expressly  agreed  that  if  the  as- 
signee, without  fault  on  his  part,  should  fail  to  acquire 
title  under  the  contract,  the  assignment  "should  be  can- 
celed and  annulled,  and  any  interest  or  right  passing  un- 
der the  said  agreement"  between  the  plaintiff  and  the 
defendant  company  "should  be  reassigned  and  retrans- 
ferred  to  this  plaintiff,  and  simultaneously  therewith  this 
plaintiff  should  return  and  refund  to  said  Realty  Transfer 
Company"  the  sum  of  $4,000  paid  by  it  to  plaintiff  there- 
under, and  should  also  pay  to  it  the  reasonable  charge  for 
searching  the  title  and  necessary  disbursements,  or  else 
transfer  to  it  the  right  to  collect  the  same  from  the  vend- 
or or  vendee  for  performance  thereof,  and  at  a  time  to 
which  performance  had  been  postponed  by  their  consent 
and  the  consent  of  the  assignee,  the  vendor  tendered  to 
the  assignee  a  deed  of  the  premises  and  presented  to  it 
three  bonds  and  mortgages,  as  prescribed  in  the  contract, 
and  requested  the  execution  thereof  by  it,  but  that  the  as- 
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signee  tendered  the  balance  of  the  purchase  price  payable 
in  cash  and  rejected  the  title,  upon  grounds  in  substance, 
omitting  those  waived  by  it,  as  follows:  (1)  That  the 
vendor  had  not,  by  record  or  otherwise,  an  easement  of 
light,  air,  and  access  in  and  to  said  strip  of  land  lying  to 
the  east,  alleged  to  have  been  formerly  part  of  Blooming- 
dale  Eoad,  and  that  her  representation  in  the  contract  that 
she  had  was  untrue;  (2)  that  the  premises  were  subject 
to  a  restrictive  covenant  prohibiting  the  erection  or  use 
of  a  steam  engine  in  any  house  thereon  other  than  a  pri- 
vate dwelling,  hotel,  or  apartment  house,  and  (3)  are  sub- 
ject to  covenants  contained  in  Liber  1058  of  Convey- 
ances at  page  452  and  restrictive  covenants,  other  than 
those  specified  in  the  contract ;  and  (4)  that  the  deed  ten- 
dered was  not  in  compliance  with  the  contract,  in  that 
it  did  not  contain  the  representations  as  to  the  easement  of 
light,  air,  and  access  provided  for  in  the  contract.  The 
plaintiff  further  alleges  that  thereupon  it  employed  the 
Lawyers'  Title  Insurance  Company,  a  domestic  corpora- 
tion engaged  in  examining  and  insuring  titles,  to  exam- 
ine the  title,  and  it  reported  to  plaintiff  in  substance,  that 
the  title  was  objectionable  upon  all  of  said  grounds  upon 
which  it  was  rejected  by'the  defendant  company,  and  that 
it  would  not  insure  the  title ;  that  plaintiff  was  also  ad- 
vised by  counsel  that  said  objections  to  the  title  "are  of 
such  gravity  and  weight  as  to  render  it  extremely  doubtful 
whether  the  title  to  said  premises  is  marketable  or  un- 
marketable, and  that  it  would  not  be  safe  or  proper  for  this 
plaintiff  to  take  title  to  said  premises  without  the  said  ob- 
jections having  been  passed  upon  by  some  court  of  com- 
petent jurisdiction;"  that  plaintiff  relied  upon  the  act 
of  its  assignee  in  rejecting  the  title,  and  thereafter  itself 
rejected  the  title  upon  the  same  grounds.  The  plaintiff 
further  shows  the  amount  it  has  necessarily  expended  in 
having  the  title  examined,  and  that  it  does  not  know  what 
expenses  its  assignee  has  incurred  for  the  like  purpose, 
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and  the  value  of  the  premises  at  all  times  between  the 
date  of  the  contract  and  the  rejection  of  the  title  by  the 
assignee.  The  plaintiff  further  alleges  that  it  is  unable 
to  determine  whether  the  inability  to  obtain  title  was  with- 
out the  fault  of  its  assignee,  and  that  plaintiff  will  be 
remediless  in  the  premises,  or  will  be  put  to  a  multi- 
plicity of  actions,  unless  the  court  exercises  its  equitable 
jurisdiction  and  decides  whether  said  objections  to  the 
title  were  good  or  bad,  and  whether  said  title  is  marketa- 
ble or  unmarketable. 

The  substance  of  the  prayer  for  relief  is  (1)  that  the 
marketability  of  the  title  be  adjudsred,  and  that  it  be  ad- 
judged whether  the  inability  of  the  assignee  to  obtain  title 
was  without  its  own  fault;  (2)  that  if  the  title  be  mar- 
ketable, and  the  assignee  was  at  fault  in  rejecting  it,  the 
vendor  and  assignee  be  decreed  to  perform,  and  that  the 
latter  be  adjudged  liable  to  plaintiff  for  $9,000,  the  profit 
it  was  to  receive,  together  with  interest  thereon  and  its  ex- 
penses incurred  in  the  examination  of  the  title,  and,  in 
the  event  of  the  failure  of  the  assignee  to  perform  for 
plaintiff  according  to  its  agreement,  that  plaintiff  have 
judgment  against  it  for  the  further  amount  of  plaintiff's 
liability  to  the  vendor;  (3)  that,  if  the  title  be  unmarketa- 
ble, the  assignment  of  the  contract  of  sale  be  canceled,  and 
it  be  decreed  that  the  assignee  retransfer  and  reassign  to 
plaintiff  any  interest  or  rights  acquired  thereunder  upon 
payment  by  plaintiff  of  the  $4,000  paid  to  apply  thereon, 
and  of  the  reasonable  expenses  incurred  by  the  assignee, 
and  that  the  plaintiff  recover  of  his  vendor  $4,000,  the 
amount  paid  by  hira  under  the  contract  to  apply  on  the 
purchase  price,  and  the  further  sum  of  $9,000,  that  being 
the  amount  of  profit  lost  by  plaintiff  on  his  contract  with 
the  Realty  Company,  and  also  the  costs  and  expenses  in- 
curred by  plaintiff  and  by  its  assignee  in  examining  and 
passing  upon  the  title,  and  that  the  aggregate  of  the 
amounts  for  which  plaintiff  demands  judgment  against 
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the  vendor  be  made  a  charge  and  lien  upon  the  property. 

The  answer  of  the  defendant  Cunningham,  after  ad- 
mitting most  of  the  material  allegations  of  the  complaint 
and  denying  those  not  admitted,  sets  up  as  a  separate  de- 
fense, alleging  the  conclusions  of  fact,  that  she  duly  ten- 
dered full  performance  on  her  part,  both  to  the  assignee 
and  later  on  to  plaintiff,  which  tenders  were  refused,  and 
she  demands  a  dismissal  of  the  complaint.  The  answer 
of  the  defendant  company  put  in  issue  certain  allegations 
of  the  complaint,  admitted  that  the  company  rejected  the 
title  as  alleged,  alleged  that  it  tendered  to  plaintiff  and 
to  the  vendor  all  money  that  it  was  required  to  tender, 
under  the  contracts,  and  set  up  two  counterclaims,  in  one 
of  which  it  alleges  that  it  was  induced  to  accept  the  as- 
signment of  the  contract  by  false  representations,  and  in 
the  other  it  alleged  that  the  title  to  the  premises  was  un- 
marketable for  the  reasons  upon  the  grounds  stated  in  its 
objections  thereto,  which  have  already  been  set  forth,  for 
which  reason  neither  the  vendor  nor  vendee  was  able  to 
carry  out  the  contract,  and  that  the  rejection  of  the  title 
was  justified ;  and  it  prayed  for  judgment  dismissing  the 
amended  complaint,  annulling  the  assignment  of  the  con- 
tract, adjudging  that  it  was  justified  in  rejecting  the  title, 
and  awarding  it  judgment  against  the  plaintiff  for  the 
amount  paid  on  the  contract  and  damages,  besides  costs. 

Counsel  for  the  plaintiff,  in  his  opening  and  in  the  dis- 
cussion following  the  motion  for  a  dismissal  of  the  com- 
plaint, stated,  in  substance,  that  the  parcel  of  land  which 
the  vendor  agreed  to  quitclaim,  and  with  respect  to  which 
the  plaintiff  claims  she  represented  and  warranted  that 
she  had  an  easement  of  light,  air  and  access,  consisted  of 
a  triangular  piece  bounded  northerly  by  the  southerly 
line  of  141st  street  about  three  and  one-half  feet,  boimd- 
ed  easterly  by  the  northwesterly  line  of  Hamilton  Place, 
and  we5t3rlj  by  the  former  northwesterly  line  of  Bloom- 
ingdale  Road,  and  terminating  southerly  about  the  middle 
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of  the  block  where  the  easterly  and  westerly  boundary 
lines  intersect.  On  the  motion  to  dismiss  the  complaint, 
it  was  pointed  out  that  the  plaintiff,  according  to  the  alle- 
gations of  its  complaint,  had  not  made  a  decision  as  to 
whether  its  vendor  or  its  assignee  was  at  fault,  and  that 
therefore  it  had  not  alleged  a  cause  of  action  against  either. 
No  motion  was  made  to  amend  the  complaint.  The 
learned  counsel  for  the  appellant  draws  attention  to  the 
rule  that  the  objection  that  a  suit  in  equity  will  not  lie 
and  that  the  plaintiff  has  an  adequate  remedy  at  law  must 
be  taken  by  answer,  which  was  not  done  in  this  case.  The 
dismissal  of  the  complaint,  however,  does  not  rest  upon 
the  ground  that  the  plaintiff  has  an  adequate  remedy  at 
law  or  that  a  court  of  equity  has  not  jurisdiction  of  the 
subject-matter  of  the  action.  The  dismissal  was  urged, 
and  and  is  sought  to  be  sustained,  upon  the  ground  that, 
examined  in  the  light  that  the  trial  court  was  called  upon  to 
view  the  complaint  when  each  defendant  moved  separately 
for  a  dismissal  upon  the  groimd  that  it  did  not  state  a 
cause  of  action,  it  is  found  insufficient. 

The  learned  counsel  for  the  appellant  concedes  that,  if 
his  client  had  not  assigned  the  contract,  it  would  be 
obliged  to  take  a  definite  stand,  and  in  order  to  recover 
back  the  money  paid  to  the  vendor,  it  would  be  obliged  to 
allege  and  prove  that  the  title  tendered  was  unmarketable, 
and,  if  it  failed,  it  could  not  now,  having  rejected  the  title, 
obtain  a  specific  performance  from  its  vendor,  and  such 
seems  to  be  the  law,  based  upon  principle  and  authority 
(Steinhardt  v.  Baker,  163  N.  Y.  411);  but  he  contends 
that  the  situation  is  changed,  owing  to  the  assignment  of 
the  contract  and  the  action  taken  by  the  assignee  thereof. 
The  assignment  of  the  contract,  of  course,  cannot  enlarge 
the  rights  of  the  plaintiff  as  against  its  vendor.  Since  the 
plaintiff  cannot,  as  against  the  vendor,  owing  to  its  refusal 
to  take  title,  have  a  decree  for  specific  performance,  even 
though  the  title  be  good,  it  is  difficult  to  discern  what  re- 
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lief,  if  any,  may  be  afforded  the  plaintiff  in  this  action 
against  the  vendor.  It  could  maintain  an  action  against 
the  vendor  to  cancel  the  contract  and  recover  back  the 
purchase  price  and  the  reasonable  expenses  of  examining 
the  title,  if  it  owned  the  contract,  and  alleged  a  breech 
(Bruner  v.  Meigs,  64  N.  Y.  506,  515),  which,  however,  it 
does  not.  However,  if  a  good  cause  of  action  in  equity  is 
stated  against  either  defendant,  the  dismissal  of  the  com- 
plaint in  favor  of  both  cannot  be  sustained. 

No  question  of  improper  joinder  of  parties  defendant 
was  presented  by  the  motions  upon  which  the  complaint 
was  dismissed,  nor  could  such  objection  be  taken,  even  by 
demurrer,  as  it  does  not  concern  one  defendant,  if  a  good 
cause  of  action  is  stated  against  him,  that  another  defend- 
ant has  been  joined  against  whom  no  cause  of  action  is 
set  forth.  Crosby  v.  Berger,  4  Edw.  Ch.  210;  New  York 
&  New  Haven  K.'^R.  Co.  v.  Schuyler  et  al.,  17  N.  Y.  592; 
Mcintosh  V.  Ensign,  28  N.  Y.  169.  It  remains,  there- 
fore, to  be  seen  whether  a  cause  of  action  is  shown  against 
the  defendant  company,  and,  if  so,  whether  the  vendor  is 
a  necessary  or  proper  party  thereto.  It  is  quite  clear  that . 
the  plaintiff  does  not  allege  whether  the  title  was  market- 
able or  not,  and  it  is  claimed  by  the  learned  counsel  for  the 
respondents  that  the  plaintiff  does  not  even  allege  the 
essential  facts  upon  which  its  marketability  depends. 
Under  the  liberal  rule  for  the  construction  of  pleadings 
that  obtains  in  this  jurisdiction,  and  which  is  still  more 
liberal  when  the  question,  instead  of  being  raised  by  de- 
murrer, is  presented  by  motion  to  dismiss  on  the  trial 
(Sanders  v.  Soutter,  126  N.  Y.  195;  Kain  v.  Larkin,  141 
N.Y.  150),  I  am  of  the  opinion  that  the  complaint  wassuffi- 
cient  to  admit  proof  upon  the  trial  to  show  that  the  facts 
stated  in  the  objections  to  the  title  were  true.  If  this  be 
doubtful,  however,  on  the  complaint  standing  alone,  the 
objection  is  removed  by  the  answer  of  the  defendant 
company,  which  specifically  avers  that  the  facts  stated  in 
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the  objections  were  true  and  that  the  title  was  defective, 
and  prays  for  an  adjudication  thereon  canceling  and  an- 
nulling the  contract,  and  that  it  was  justified  in  rejecting 
the  title,  and  for  the  relief  to  which  it  would  be  entitled 
under  the  contract  upon  that  theory  (Jacquelin  v.  Morn- 
ing Journal  Ass'n,  39  App.  Div.  515,  57  N.  Y.  Supp.  229 ; 
Miller  v.  White,  4  Hun,  62;  Cohn  et  al.  v.  Husson,  113 
N.  Y.,  662). 

It  is  further  objected  that  the  plaintiff  must  decide  for 
itself,  before  suing,  whether  the  title  was  good  or  bad,  and 
that  it  cannot  come  into  a  court  of  equity,  in  effect,  for 
advice  as  to  whether  the  title  was  marketable.  The 
learned  counsel  for  the  appellant  does  not  contend  that  his 
client  is  entitled  to  the  advice  or  direction  of  the  court, 
as  is  a  trustee  in  certain  cases,  and  he  disclaims  that  the 
action  was  brought  or  presented  on  that  theory  that  the 
advice  of  the  court  is  sought  upon  any  ground.  His 
claim  is  that  facts  are  alleged  in  the  complaint  showing 
that  the  plaintiff  is  entitled  to  some  relief,  but  that  the 
form  and  nature  of  the  relief  depends  upon  the  decision 
of  the  court  as  to  whether  the  title  was  marketable  and 
properly  rejected,  or  unmarketable  and  improperly  re- 
jected. If  the  title  was  marketable,  he  contends  that, 
as  against  the  defendant  company,  his  client  is  entitled 
to  specific  performance  of  the  contract  as  between  them  at 
least,  even  though,  on  account  of  the  refusal  of  both  to 
take  the  title,  specific  performance  may  not  be  decreed  as 
against  the  vendor,  and  that,  if  the  title  be  not  market- 
able, his  client  is  entitled  to  have  the  assignment  canceled 
and  the  contract  reassigned  to  it  by  the  defendant  com- 
pany, so  that  it  may  be  in  a  position  to  perform,  if  per- 
formance be  demanded  by  the  vendor,  and  to  recover  the 
purchase  money  paid  and  the  expenses  of  examining  the 
title  in  any  event.  In  either  event,  therefore,  he  claims 
that  plaintiff  is  entitled  to  equitable  relief  against  the  de- 
fendant company ;  but,  being  in  doubt  as  to  the  law  of  the 


VOLUME  38.  157 


Cchn-Baer-Myers  &  Aronson  Co.  v.  Realty  Transfer  Co. 

marketability  of  the  title,  which  will  control  the  form  and 
nature  of  the  relief,  he  presents  the  case  in  a  double  aspect, 
without  alleging  which  is  right,  and  prays  for  relief  in 
the  alternative,  but  founded  on  the  same  facts,  and  there- 
fore not  inconsistent,  depending  only  on  whether  it  is  held 
that  the  title  was  marketable  or  unmarketable. 

This  form  of  pleading  in  equity  prevailed  long  before 
the  Code,  and  is  still  sanctioned.  McCosker  v.  Brady,  1 
Barb.  Ch.  329,  affirmed  1  K  Y.  214 ;  Belmont  v.  O'Brien, 
12  N.  Y.  400;  Lloyd  v.  Brewster,  4  Paige,  537;  Colton 
V.  Ross,  2  Paige,  396;  Evans  v.  Burton,  5  N.  Y.  St.  Kep. 
216;  SchiflFer  v.  Lauterbach,  7  App.  Div.  231,  40  N.  Y. 
Supp.  40;  Hatter  of  Patterson,  79  Hun,  377,  29  N.  Y. 
Supp.  451;  Eedmond  v.  Dana,  3  Bosw.  615;  Daniell's 
Chancery  Pr.  (6th  Am.  Ed.)  vol.  1,  pp.  384,  385 ;  Hardin 
V.  Boyd,*^113  U.  S.  756;  1141;  Black  v.  Henry  G.  Allen 
Company  42  Fed.  618;  Halsey  v.  Goddard  86  Fed.  25. 
But  the  alternative  relief  must  be  demanded  against  the 
same  defendant  or  defendants.  Clarke  v.  Lord  Rivers, 
L.  R.  5  Eq.  Cas.  91.  In  many  cases  pleadings  in  equity, 
presenting  the  case  in  a  double  aspect  and  demanding 
alternative  relief,  have  been  sustained  where,  if  the  plain- 
tiff failed  to  establish  certain  facts  alleged  which  would 
entitle  him  to  equitable  relief,  he  claimed  in  the  alterna- 
tive other  equitable  relief  upon  other  facts  alleged. 
Comm.  Mut.  Life  Ins.  Co.  v.  Cornwell,  72  Hun,  199,  25 
N.  Y.  Supp.  348;  Redmond  v.  Dana,  supra;  Rilgour  v. 
New  Orleans  Gaslight  Co.,  2  Woods  (U.  S.)  144 ;  Bagot  v. 
Easton,  6  Ch.  Div.  1 ;  Davis  v.  Otty.  2  De  G.,  J.  S.  &  S. 
237 ;  Caldwell  v.  King,  76  Ala.  149 ;  Fisher  v.  Moog  39 
Fed.  665 ;  Rockwell  v.  Morgan,  13  N.  J.  Eq.  384.  This 
court  has  recently  held  that  a  complaint  is  good  which  de- 
mands alternative  relief,  even  on  inconsistent  facts,  on 
plaintiff's  failure  or  inability  to  sustain  one  theory,  in 
which  event  he  demands  relief  upon  the  other  theory. 
Ilasboror  v.  Moses.  81  App.  Div.  109.  ^0  N.  Y.  Supp.  867, 
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and  cases  cited.  We  agree  with  the  contention  of  the 
learned  counsel  for  the  respondents  that  the  plaintiff 
does  not  show  ignorance  of  material  facts  specially  or 
peculiarly  known  to  the  defendants,  which  would,  under 
the  former  equity  practice,  entitle  it  to  a  discovery  of  the 
facts  (Lloyd  v.  Brewster,  supra;  Wilkinson  v.  Dobbie,  12 
Blatchf.  [U.S.]  298),  even  if  that  form  of  complaint  would 
in  any  case  be  now  permissible  under  our  Code  of  Civil 
Procedure,  which  is  doubtful,  since  it  is  required  that  the 
complaint  shall  state  the  material  facts,  and  a  remedy  by 
an  examination  of  the  defendant  to  enable  the  plaintiff 
to  frme  a  complaint  has  been  provided  as  a  substitute  for 
the  old  bill  of  discovery. 

The  plaintiff,  however,  as  already  stated,  claims  to  have 
alleged  all  of  the  material  facts  upon  which  the  market- 
ability of  the  title  depends.  If,  however,  the  title  was 
marketable,  and  the  defendant  company  was  at  fault  in  re- 
jecting it,  it  may  be  doubtful  whether  the  plaintiff  has  a 
cause  of  action  against  the  defendant  company  in  equity 
for  specific  performance,  since  he  would  only  be  entitled 
to  a  judgment  for  damages  for  breach  of  contract.  Upon 
this  theory  of  the  case,  I  doubt  whether  the  plaintiff's 
vendor  could  be  brought  into  the  action,  and  compelled  to 
litigate  in  this  action  her  claim  for  damages,  or  her  right, 
if  she  should  see  fit  to  assert  the  right,  to  a  specific  per- 
formance of  the  contract  as  against  the  plaintiff.  On  the 
other  hand,  if  the  title  was  not  marketable,  the  plaintiff 
would  be  entitled  as  against  the  defendant  company  to  a 
cancellation  and  reassignment  of  the  contract.  The  con- 
tract contemplated  a  formal  concellation  and  reassignment 
in  the  event  that  the  assignee  should,  without  its  own 
fault,  be  unable  to  obtain  title.  This,  therefore,  was  the 
agreement  of  the  parties,  and  it  may  be  essential  to  the 
plaintiff's  right  to  recover  of  the  vendor  the  down  payment 
and  expenses  of  examining  the  title ;  for  those  rights  have 
passed  to  the  defendant  company  by  the  assignment,  and. 
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moreover^  plaintiff  is  entitled  to  be  in  a  position  to  per- 
form^  should  its  vendor  assert  the  marketability  of  the 
title  and  demand  performance.  It  may  well  be  that  a 
court  of  equity  would  not  take  jurisdiction  merely  to 
cancel  and  annual  the  assignment  (Globe  Ins.  Co.  v.  Reals^ 
79  N.  Y.,  202 ;  Town  of  Springport  v.  Teutonic  Savings 
Bank,  75  N.  Y.,  387) :  but  here  special  facts  and  circum- 
stances exist  which  render  it  proper  that  the  defendant 
company  should  be  compelled  to  execute  and  deliver  a 
reassignment  of  the  contract  in  accordance  with  the  ex- 
press agreement  of  the  parties,  and  this  it  has  jurisdiction 
to  do  (McHenry  v.  Hazard,  46  N".  Y.  580;  Hamilton  v. 
Cummings,  1  Johns.  Ch.  517;  Met.  El.  R.  Co.  v.  Man- 
hattan El.  R.  Co.,  11  Daly,  373.) 

The  defendant  company,  in  its  answer,  alleges  that  it 
has  demanded  the  amount  for  which,  upon  this  theory  of 
the  case,  the  plaintiff  is  liable  to  it,  and  that  the  plaintiff 
has  refused  to  pay  the  same.  These  allegations  are  denied 
in  the  reply.  That,  however,  if  true,  would  only  indicate 
that  perhaps  the  plaintiff  might  have  obtained  a  reassign- 
ment without  going  into  court,  but  does  not  bar  its  right ; 
for,  under  the  contract,  the  plaintiff  was  under  no  obliga- 
tion to  make  the  payment  until  the  defendant  company 
reassigned  the  contract.  The  failure  of  the  plaintiff  to 
demand  a  reassignment  of  the  contract  before  bringing 
the  action  may  be  a  ground  for  refraining  from  allowing 
it  costs ;  but  it  is  not  a  bar  to  equitable  relief.  I  am  of 
opinion,  therefore,  that  upon  the  theory  of  the  complaint 
which  is  fairly  to  be  inferred  from  the  allegations,  and 
which  is  supported  and  sustained  by  the  answer  of  the  de- 
fendant company,  the  suit  can  be  maintained  in  equity 
against  the  defendant  company  for  a  cancellation  and  re- 
assignment of  the  cantract.  Inasmuch  as  the  vendor  in 
her  answer  makes  no  demand  for  specific  performance, 
and  her  only  prayer  for  relief  was  for  a  dismissal  of  the 
complaint,    I    am   of   opinion    that   the    complaint   was 
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properly  dismissed  as  against  her,  for  the  reason  that  she 
was  not  a  necessary  party  to  the  action  as  between  the 
plaintiff  and  the  defendant  company  upon  the  only  theory 
upon  which  I  think  the  complaint  can  be  sustained,  and 
she  cannot  be  compelled  in  this  action  to  litigate  her  right 
to  damages  against  the  plaintiff  under  her  contract  with 
it. 

It  follows,  therefore,  that  the  judgment  should  be 
affirmed,  with  costs,  as  to  the  respondent  Cunningham, 
and  reversed,  and  a  new  trial  ordered,  with  costs  to  abide 
the  event,  as  to  the  defendant  company. 

Patterson,  J.,  concurs. 


ACHILLE  J.   OISHEI,  Respondent,  v,  PEN?^SYL- 
VAXIA  R.  CO.,  Appellant. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

§6G. 

Attorney  and  Clicnt^Lien — Settlement. 

The  existence  of  an  attorney's'  lien  under  Code  of  Civil  Procedure, 
Section  66,  does  not  interfere  with  the  client's  right  to  settle  the 
controversy,  and  upon  such  settlement  the  claim  or  cause  of  ac- 
tion is  extinguished,  but  the  lien  follows  and  attaches  to  the  fund 
which  represents  the  cause  of  action  extinguished  by  the  settle- 
ment, and  the  claim  of  the  attorney  for  his  compensation  for  his 
services  becomes  a  lien  upon  the  fund  in  the  hands  of  the  defen- 
dant which  belongs  to  the  plaintiff. 

Attorney  and  Client — Payment  to  Client — Lien  of  Attorney. 

The  plaintiff's  settlement  of  a  negligence  action  and  the  payment 
to  him  of  the  sum  agreed  upon,  without  the  knowledge  or  con- 
sent of  his  attorney,  will  not  defeat  the  lien  which  the  attorney 
has  under  Code  of  Civil  Procedure,  Section  66,  to  one-third  of 
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the  recovery,  pursuant  to  an  agreement  between  the  plaintiff  and 
his  attorney,  and  of  which  agreement  the  defendant  had  at  least 
constructive  notice. 

Attorney  and  Client — Lien — Enforcement — Parties, 
A  client  is  a  necessary  party  to  a  proceeding  under  Code  of  Civil 
Procedure,  Section  66,  to  enforce  an  attorney's  lien,  where  the 
client  and  the  defendant  have  settled  the  action  without  the  knowl- 
edge or  consent  of  the  attorney,  since  the  client  is  entitled  to  the 
fund  subject  to  the  lien,  and  has  a  right  to  be  heard  as!  to  exist- 
ence of  the  lien  and  the  attorney's  right  to  enforce  it 

Courts— Jurisdiction — Foreign  Corporation — Enforcement  of  Attor- 
ney's Lien. 

In  an  action  to  enforce  an  attorney's  lien,  under  Code  of  Civil  Pro- 
cedure, Section  66,  where  the  plaintiff  and  the  defendant  settled 
the  claim  without  the  knowledge  or  consent  of  plaintiff's  attor- 
ney, the  claim  of  the  defendant  that  it  is  a  foreign  corporation 
and  the  money  upon  which  it  is  claimed  that  the  lien  attached 
was  in  its  possession  as  a  foreign  corporation,  and  therefore  not 
within  the  state,  is  unavailable,  where  the  defendant  was  served 
within  the  state  and  appeared  in  the  action,  thereby  giving  the 
court  jurisdiction  over  the  defendant  with  power  to  determine  the 
right  of  an  attorney,  as  a  resident  of  the  state;  to  the  possession 
of  the  fund  in  its  hands,  and  the  courts  of  this  state  therefor  have 
the  power  to  bring  in  by  substituted  service  all  parties  having 
any  interest  in  the  fund,  the  ownership  of  which  is  in  question. 

(Decided  January,  1907.) 

Appeal  by  defendant  from  the  Special  Term  of  New 
York  County  from  a  judgment  for  plaintiff  in  an  action 
for  personal  injuries.     Affirmed. 

Mr.  Narman  B.  Beecher,  for  appellant. 
Mr.  Nelson  L.  Keach,  for  respondent. 

Inoraham^  J. — This  action  was  brought  to  enforce  an 
attorney's  lien.  It  appears  that  on  or  about  the  21st  of 
February,  1901,  the  defendant  Bonaddio  was  a  passenger 
upon  one  of  the  trains  of  the  defendant  railroad  company 
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and  received  injuries  thereon  in  the  state  of  Kew  Jersey ; 
that  on  or  about  the  26th  of  February,  1901,  the  plain- 
tiff, an  attorney  and  counsellor  at  law  duly  admitted  to 
practice  in  the  courts  of  this  state,  was  employed  and  re- 
tained by  Bonaddio  to  bring  suit  against  the  defendant 
railroad  company  to  recover  for  the  injuries  sustained  by 
him,  and  at  that  time  made  an  agreement  by  which  he 
was  to  pay  the  plaintiff  one-third  of  any  recovery  had  or 
settlement  made  with  the  said  Pennsylvania  Railroad 
Company  by  reason  of  the  injuries  so  received,  and  the 
plaintiff  was  also  to  be  entitled  to  any  costs  awarded  in  any 
proceeding  brought  to  enforce  such  cause  of  action.  Pur- 
suant to  this  retainer,  and  on  or  about  the  28  th  of 
February,  1901,  an  action  was  brought  in  the  Supreme 
Court  of  this  state  by  the  defendant  Bonaddio  against  the 
Pennsylvania  Railroad  Company ;  the  plaintiff  appearing 
as  his  attorney.  On  the  17th  of  June,  1901,  the  said  rail- 
road company  settled  the  cause  of  action,  to  enforce  which 
the  action  in  the  Supreme  Court  of  this  state  was  brought, 
for  $1,500,  which  was  paid  to  the  defendant  Bonaddio, 
from  whom  the  company  received  a  general  release.  Such 
settlement  was  effected  and  release  delivered  without  the 
knowledge  or  consent  of  the  plaintiff.  The  said  Bonaddio 
has  not  paid  the  plaintiff  any  part  of  the  amount  for 
which  the  said  cause  of  action  was  settled  and  adjusted, 
and  is  at  present  without  the  jurisdiction  of  the  state  and 
financially  irresponsible. 

Upon  the  plaintiff  commencing  the  action  against  the 
Pennsylvania  Railroad  Company  for  the  injuries  which 
Bonaddio  sustained  while  a  passenger  upon  one  of  its 
trains,  there  accrued  to  the  plaintiff  a  lien  upon  the  cause 
of  action  sought  to  be  enforced.  Under  section  66  of  the 
Code  of  Civil  Procedure  this  lien  attached  upon  the  com- 
mencement of  the  action  to  any  "verdict,  report,  decision, 
judgment  or  final  order  in  his  client's  favor,  and  the  pro- 
ceeds thereof  in  whosoever  hands  they  may  come ;  and  the 
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lien  cannot  be  affected  by  any  settlement  between  the 
parties  before  or  after  judgment  or  final  order."  A  lien 
of  this  character  was  before  the  Court  of  Appeals  in 
Fisher-IIansen  v.  Brooklyn  Heights  R.  R  Co.,  173  N.  Y. 
492,  and,  while  it  was  there  held  that  the  existence  of  this 
lien  did  not  interfere  with  the  client's  right  to  settle  the 
controversy,  it  was  also  held  that  upon  such  a  settlement 
the  claim  or  cause  of  action  is  extinguished,  and  the  lien 
follows  and  attaches  to  the  fund  which  represents  the  cause 
of  action  extinguished  by  the  settlement,  and  the  claim  of 
the  attorney  for  compensation  for  his  services  becomes  % 
lien  upon  the  fund  in  the  hands  of  the  railroad  company 
which  belonges  to  the  client,  and  it  stands  in  place  of  the 
cause  of  action,  which,  prior  to  the  settlement,  was  subject 
to  the  lien,  and  that — 

"The  right  of  the  parties  to  thus  settle  is  absolute,  and 
the  settlement  determines  the  cause '  of  action  and 
liquidates  the  claim.  This  necessarily  involves  the 
reciprocal  right  of  the  attorney  to  follows  the  proceeds  of 
the  settlement,  and,  if  they  had  been  paid  over  to  the 
client,  to  insist  that  his  share  be  ascertained  and  paid  to 
him,  for  the  defendant  is  estopped  from  saying  that  with 
notice  of  the  lien  he  parted  with  the  entire  fund." 

The  lien  thus  having  been  attached  to  the  fund  in  the 
hands  of  the  railroad  company,  which  stood  in  place  of  the 
cause  of  action  upon  which  plaintiff  had  a  lien,  that  lien 
could  not  be  defeated  by  payment  to  the  client,  for  de- 
fendant made  such  payment  at  its  peril.  It  had  at  least 
constructive  notice  of  the  lien,  and  its  duty  was  to  ascer- 
tain the  amount  of  the  lien  and  retain  it  for  the  benefit  of 
the  attorney.     The  court  said : 

"A  lien  upon  a  claim  or  a  cause  of  action  follows  the 
fund  created  by  a  settlement  of  the  claim,  which  thereupon 
ceases  to  exist.  It  attaches  to  the  amount  agreed  upon  in 
settlement  the  instant  that  the  agreement  is  made,  and  if 
the  defendant  pays  over  to  the  client,  without  providing 
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for  the  lien  of  the  attorney,  he  violates  the  rights  of  the 
latter  and  must  stand  the  consequences.  We  think  that 
the  plaintiff  had  a  lien  upon  the  sum  which  the  defendant 
agreed  to  pay  to  extinguish  the  cause  of  action,  and  that 
the  law  will  not  permit  it  to  say  that  it  has  nothing  in  its 
hands  to  satisfy  it.  The  lien  was  not  affected  by  the 
adjustment,  but  leaped  from  the  extinguished  cause  of  ac- 
tion to  the  amount  agreed  upon  in  settlement." 

Applying  this  rule,  it  follows  that,  when  the  terms  of 
the  settlement  were  actually  agreed  upon,  and  the  de- 
fendant had  in  its  hands  the  sum  of  $1,500,  such  amoimt 
was  subject  to  a  lien  in  favor  of  this  plaintiff  for  one- 
third  of  that  sum,  or  $500.  The  defendant  having  ap- 
peared in  the  action  commenced  in  the  Supreme  Court  of 
the  state  of  New  York,  the  courts  of  this  state  had  juris- 
diction, as  it  did  not  appear  that  plaintiff  was  a  non-resi- 
dent, and,  the  defendant  holding  in  its  hands  the  sum 
of  $1,500  subject  to  a  lien  in  favor  of  the  plaintiff,  it 
could  not  impair  this  lien  or  take  from  the  plaintiff  the 
right  to  enforce  such  lien  by  paying  the  money  to  the 
plaintiff  in  that  action.  See,  also,  Oieshi  v.  Pennsylvania 
R  R.  Co.,  101  App.  Div.  473,  91  K  Y.  Supp.  1034;  and 
Oishei  v.  Metropolitan  St.  Ry.  Co.,  110  App.  Div.  709, 
97  N.  Y.  Supp.  447. 

As  the  plaintiff  had  a  lien  upon  the  fund  in  the  hands 
of  the  defendant,  in  an  action  or  proceeding  to  enforce 
such  lien  the  client  was  a  necessary  party,  as  such  client 
was  entitled  to  the  fund  subject  to  the  lien,  and  had  a 
right  to  be  heard  as  to  the  existence  of  the  lien  and  the 
attorney's  right  to  enforce  it.  Oishei  v.  Penn.  R.  R.  Co., 
supra;  Oishei  v.  Metropolitan  St.  Ry.  Co.,  supra.  This 
action  was  therefore  properly  brought  against  the  railroad 
company,  in  whose  hands  the  fund  was  at  the  time  the 
lien  attached,  and  against  the  client,  who  had  a  right  to  be 
heard  before  a  part  of  his  money  in  the  possession  of  the 
railroad  company  could  be  appropriated  to  the  payment 
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of  the  plaintiff's  lien.  Since^he  settlement,  however,  the 
client  has  departed  from  this  state  and  service  of  process 
upon  him  personally  could  not  be  had,  and  the  defendant 
claims  that  the  court,  therefore,  lost  all  jurisdiction  to  de- 
termine the  amount  of  the  lien.  It  bases  this  claim  upon 
the  allegation  that,  as  it  was  a  foreign  corporation  and  the 
money  upon  which  the  lien  attached  was  in  its  hands  as 
such  foreign  corporation,  the  fund  was,  therefore,  not 
within  this  state,  so  that  the  rights  of  the  several  parties  to 
the  action  to  it  could  be  adjudicated.  This  defendant, 
however,  although  a  foreign  corporation,  was  served  in 
this  state  and  appeared  in  this  action.  The  court  thus 
obtained  jurisdiction  over  the  person  of  the  defendant,  and 
had  jurisdiction  over  the  subject-matter  of  the  action  to 
enforce  a  lien  on  a  cause  of  action,  an  action  to  enforce 
which  was  pending  in  this  state.  By  the  service  upon  the 
defendant  and  its  appearance  in  this  action  the  court  ob- 
tained jurisdiction  over  the  defendant,  and  could  enforce 
on  behalf  of  the  plaintiff,  a  resident  and  citizen  of  this 
state,  his  right  to  the  possession  of  the  fund  in  its  hands. 
The  right  to  attach  this  fund  and  adjudicate  as  to  whom 
it  belonged  attached  when  the  court  obtained  jurisdiction 
of  the  person  of  the  defendant,  and  the  courts  of  this  state, 
therefore,  had  the  right  to  bring  in  by  substituted  service 
all  those  who  had  any  interest  in  the  fund,  the  ownership 
of  which  was  in  dispute.  Here  a  defendant  over  whom 
the  court  had  jurisdiction  concededly  had  in  its  hands  a 
fund,  the  ownership  of  which  was  in  dispute  between  a 
citizen  of  this  state  and  others  who  were  without  its  juris- 
diction. The  defendant  who  had  possession  of  the  fund 
was  before  the  court,  and  the  court  had  jurisdiction  over 
him  and  could  enforce  a  judgment  determining  the  owner- 
ship of  the  fund;  and  by  virtue  of  the  jurisdiction  thus 
acquired  over  the  corporation,  in  whose  possession  the 
fund  was,  the  fund  itself  was  within  the  jurisdiction  of 
the  court.     The  court,  therefore,  had  power  to  call  in  all 
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others  interested  in  the  fund  by  substituted  service  of  pro- 
cess. As  the  question  to  be  determined  was  the  ownership 
of  a  fund  subject  to  the  jurisdiction  of  the  court,  the  pro- 
ceeding was  in  rem,  and  the  judgment  determining  the 
ownership  of  the  fund  was  binding  upon  all  the  parties  to 
the  action  properly  served  by  process,  either  personally  or 
by  substituted  service  as  authorized  by  law. 

The  decisions  relating  to  the  jurisdiction  obtained  over 
property  in  the  hands  of  a  foreign  corporation  by  a  serv- 
ice of  attachment  upon  an  agent  of  the  corporation  situated 
within  the  jurisdiction  in  which  the  attachment  proceed- 
ing was  issued  have  no  application  to  a  case  where  the 
court  has  acquired  jurisdiction  over  such  foreign  corpor- 
ation by  personal  service  of  process  within  the  jurisdic- 
tion or  the  voluntary  appearance  of  such  foreign  corpo- 
ration. If  the  plaintiflF  was  the  owner  of  a  promissory 
note  or  bond  of  the  Pennsylvania  Railroad  Company,  and 
commenced  an  action  to  recover  the  amount  of  such  note 
or  bond,  and  obtained  jurisdiction  over  the  person  of  de- 
fendant, I  apprehend  that  there  could  be  no  defense  to 
such  an  action  on  the  ground  that  the  defendant  was  a 
foreign  corporation;  and  if  a  non-resident  of  the  State 
made  a  claim  to  such  obligation,  and  such  was  made,  and 
such  defendant  was  brought  in  by  service  of  process  by 
publication,  the  jurisdiction  of  the  court  to  determine  the 
question  as  to  who  was  entitled  to  recover  such  an  obliga- 
tion could  not  be  questioned.  The  ownership  of  the  ob- 
ligation being  the  question  in  controversy,  the  court  hav- 
ing obtained  jurisdiction  over  the  person  of  the  defend- 
ant in  the  action  to  enforce  that  obligation  would  have  a 
right  to  make  any  one  whose  presence  was  necessary  a 
party  to  that  action  for  the  purpose  of  a  complete  deter- 
mination of  the  question,  and  make  service  of  process 
upon  him  by  publication  or  otherwise  as  the  statute  re- 
quired. An  entirely  different  question  is  presented  where 
a  debt  or  demand  in  favor  of  a  non-resident  against  a  for- 
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eign  corporation  is  sought  to  be  attached  in  an  action  in 
which  the  court  has  no  jurisdiction  over  either  the  per- 
son of  the  defendant  or  the  cause  of  action  or  demand 
sought  to  be  attached. 

There  is  nothing  in  the  case  of  Morehouse  v.  Brooklyn 
Heights  R.  R  Co.,  185  N.  Y.,  520,  which  is  at  all  inconsist- 
ent with  this  view.  It  is  true  the  court  approved  in  that 
case  of  a  judgment  which  required  the  plaintiff  to  issue 
execution  against  the  property  of  the  client,  as  the  defend- 
ant company  only  became  liable  to  pay  in  case  such  ex- 
ecution issued  against  Nathan  was  returned  unsatisfied. 
But  in  this  case  it  was  expressly  found  that  the  client,  al- 
though served  with  process,  did  not  appear;  that  he  was 
without  the  jurisdiction  of  the  court,  and  was  a  day  la- 
borer, financially  irresponsible.  The  law  never  requires 
an  unmeaning  ceremony  to  be  performed  before  a  sub- 
stantial right  is  enforced,  and,  although  a  joint  judgment 
is  awarded  against  both  defendants,  the  provision  that  an 
execution  should  be  issued  and  returned  unsatisfied 
against  this  client  before  the  railroad  company  is  bound 
to  pay,  where  the  issuance  of  such  an  execution  would, 
upon  the  facts  found,  be  entirely  ineffectual,  is  not  error. 
By  payment  of  this  claim  the  railroad  company  would 
have  a  right  to  enforce  the  claim  against  the  client,  or, 
by  way  of  subrogation,  the  right  to  enforce  the  judgment 
awarded  against  him.  I  think,  therefore,  the  court  had 
jurisdiction.  These  questions  were  discussed  in  Oishei 
V.  Penn.  R.  R.  Co.,  supra. ;  and,  although  it  is  claimed  by 
counsel  for  the  defendant  that  such  discussion  in  those 
cases  were  obiter,  the  rule  there  announced  received  the 
approval  of  the  court,  and  we  are  satisfied  that  what  was 
said  is  correct. 

The  other  question  presented  upon  this  appeal  is  wheth- 
er the  court  lost  jurisdiction  to  determine  this  question 
in  consequence  of  the  removal  of  the  action  brought  to 
enforce  the  cause  of  action  upon  which  the  plaintiff  had 
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a  lien  to  the  United  States  Circuit  Court  before  the  set- 
tlement. It  is  quite  clear,  however,  that  such  removal 
did  not  affect  the  plaintiff's  lien  upon  the  couse  of  action 
sought  to  be  enforced  as  the  lien  existed  by  operation  of 
law.  The  right  to  the  lien  did  not  depend  in  any  way 
upon  the  decision  or  judgment  of  the  United  States  Cir- 
cuit Court.  The  lien  attached  upon  the  commencement 
of  the  action  in  the  Supreme  Court  of  the  State  of  New 
York,  and  upon  the  settlement  attached  to  the  fund  in 
the  hands  of  the  defendant,  which  determined  the  cause  of 
action,  and  the  relation  between  the  plaintiff  and  defend- 
ant was  not  different  from  that  in  any  case  in  which  the 
defendant  had  in  its  hands  a  fund  to  which  a  lien  had  at- 
tached. The  plaintiff,  therefore,  had  the  right  to  apply 
to  the  Supreme  Court  of  the  State  of  New  York,  a  court 
of  competent  jurisdiction,  to  enforce  that  lien,  if  it  could 
get  jurisdiction  over  the  defendant  railroad  company  who 
had  in  its  hands  the  fund  to  which  the  lien  attached. 

It  follows,  therefore,  that  upon  the  facts  found,  which 
are  supported  by  the  evidence,  the  judgment  in  favor  of 
the  plaintiff  was  right,  and  should  be  affirmed,  with  costs. 
All  concur. 


FREDERICK  P.  WILCOX,  Appellant,  v.  KATCH- 
EN  N.  WILCOX,  Respondent. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, December,  1906. 

§  1757;  Rule  31. 

Divorce — Adultery^Submission  to  Jury, 

When  the  act  of  adultery,  in  an  action  for  divorce  on  that  ground, 
has  been  put  in  issue  by  the  answer,  the  defendant  has  the  right, 
under  the  express  provisions  of  Code  of  Civil  Procedure,  Sec- 
tion 1757,  to  have  that  question  determined  by  a  jury. 
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Divorce— Adultery—Submission  to  Jury— Waiver. 

The  right  to  have  the  question  of  adultery,  which  has  been  put  in 
issue  by  the  answer  in  a  divorce  action  determined  by  a  jury,  un- 
der Code  of  Civil  Procedure,  Section  I7S7»  "  not  waived  by  the 
defendant  noticing  the  case  for  trial  at  Special  Term. 

Divorce— Jury  Trial— Not  Governed  by  Rule  31. 

Rule  31,  of  the  General  Rules  of  Practice,  providing  that  in  cases 
where  trial  of  issues  of  fact  are  not  provided  for  by  the  Code, 
if  either  party  shall  desire  a  trial  by  jury,  such  party  shall,  with- 
in ten  days  after  issue  joined,  give  notice  of  a  special  motion,  to 
be  made  upon  the  pleading,  that  the  whole  issue,  or  any  specific 
question  of  fact  involved  therein,  be  tried)  by  jury,  does  not  gov- 
ern the  trial  by  jury  of  an  action  for  divorce,  since  such  an  ac- 
tion has  been  expiessly  provided  for  by  Code  of  Civil  Procedure, 
Section  1757. 

Divorce — Insanity — Trial  of  Issue  by  Jury. 

A  defendant  in  an  action  for  divorce  on  the  ground  of  adultery,  in 
which  she  denied  the  act  of  adultery  and  pleaded  that  she  was  in- 
sane and  by  reason  thereof  was  incapable  of  knowing!  the  nature 
of  the  acts  committed  by  her,  and  demanded  a  jury  trial  of  the 
issue  of  adultery,  is  not  entitled  to  have  the  issue  of  insanity  sub- 
mitted to  the  jury,  but  that  issue  should  be  determined  by  the 
court  after  the  rendition  of  the  verdict  on  the  issue  of  adultery. 

(Decided  December,  1906.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
Special  Term  directing  certain  issues  in  a  divorce  action 
to  be  tried  by  a  jury,  under  Code  Civil  Procedure,  Sec- 
tion 1757-     Modified  and  affirmed. 

Mr.  Albert  W.  Ransom,  for  appellant. 
Mr.  Frank  A.  Butler,  for  respondent. 

McLaughtjn,  J. — This  action  is  brought  to  procure 
a  judgment  of  divorce  on  statutory  grounds.  The  answer 
denies  the  adultery  alleged,  and  sets  up  as  a  separate  and 
distinct  defense  that  at  the  time  of  the  commission  of  the 
alleged  acts  of  adultery,  and  for  some  time  prior  and  sub- 


170  CIVIL  PROCEDURE  REPORTS. 

Wilcox  V.  Wilcox. 

sequent  thereto,  the  defendant  was  insane,  and  by  reason 
thereof  incapable  of  knowing  the  nature  or  quality  of 
acts  committed  by  her.  After  issue  had  been  joined,  the 
plaintiff  noticed  the  cause  for  trial  at  Special  Term,  and 
defendant  then  served  a  counter-notice.  The  case  was 
reached  in  its  regular  order  upon  the  day  calendar  for 
trial  at  the  June  term,  and  then  adjourned  until  the  Oc- 
tober term,  pending  the  return  of  a  commission  to  take 
testimony  issued  at  the  instance  of  the  defendant.  Be- 
fore the  cause  was  again  reached  for  trial,  the  defendant 
made  a  motion  to  frame  issues  for  trial,  and  an  order  was 
entered  directing  that  the  question  of  defendant's  adul- 
tery and  her  insanity  be  sent  to  a  jury  for  trial.  It  is 
from  this  order  the  plaintiff  appeals. 

The  act  of  adultery  having  been  put  in  issue  by  the 
answer,  the  defendant  had  a  right,  if  she  so  desired,  to 
have  that  question  determined  by  a  jury.  The  Code  so 
provides  (Section  1767,  Code.  Civ.  Proc).  But  it  is  said 
the  defendant  waived  this  right  by  noticing  the  cause  for 
trial  at  Special  Term.  This  does  not  follow.  The  only 
thing  which  the  defendant  did,  after  the  plaintiff  had 
served  a  notice  for  trial  at  Special  Term,  was  to  serve  a 
similar  notice.  This  did  not  prevent  her  insisting,  be- 
fore the  cause  had  been  actually  moved  for  trial,  that  the 
issue  of  adultery  be  sent  to  a  jury.  She  had  done  noth- 
ing which  could  in  any  way  be  considered  as  having  given 
up  or  waived  this  right.  The  sending  of  this  issue  to  a 
jury  still  leaves  the  trial  at  Special  Term.  After  the  issue 
of  adultery  has  been  determined,  and  the  finding  of  the 
jury  thereon  been  submitted  to  the  Special  Term,  the  other 
issues  will  then,  if  necessary,  be  disposed  of  by  the  trial  of 
the  action. 

Rule  31  of  the  Greneral  Rules  of  Practice  does  not  apply 
(Oonderman  v.  Gonderman,  44  Hun.,  181).  This  rule 
provides  that  in  cases  where  trial  of  issues  of  fact  are  not 
provided  for  by  the  Code,  if  eithei  party  shall  desire  a 


VOLUME  38.  171 


Matter  of  Strohm. 


trial  by  jury,  such  party  shall,  within  ten  days  after  issue 
joined,  give  notice  of  a  special  motion,  to  be  made  upon 
the  pleadings,  that  the  whole  issue,  or  any  specific  ques- 
tions of  fact  involved  therein,  be  tried  by  jury.  But  the 
trial  of  the  issue  of  adultery  is  provided  for  by  the  sec- 
tion of  the  Code  above  cited. 

I  do  not  think,  however,  that  the  defendant  is  entitled 
to  have  the  issue  ag  to  insanity  submitted  to  a  jury.  There 
is  no  statute  giving  her  such  right,  and  the  practice  of 
submitting  any  other  question  than  that  of  adultery  was 
condemned  by  this  court  in  Bush  v.  Bush,  103  App.  Div., 
588,  93  N.  Y.  Supp.,  159.  This  is  an  issue  to  be  deter- 
mined by  the  court,  if  necessary,  after  the  rendition  of 
the  verdict  upon  the  issue  of  adultery. 

The  order  appealed  from,  therefore,  should  be  modi* 
fied,  by  striking  out  that  portion  of  it  designated  "Third," 
and,  so  modified,  affirmed,  without  costs  to  either  party^ 
All  concur. 


MATTER  OF  STROHM.* 

Supreme  Couet,  Special  Tebm,  Ebie  County,  Octo- 
BEB,  1906. 

§§  1393,  2321. 

Exemptions— Pension  Money. 

Pension  money  belonging  to  an  incompetent  person  who  is  confined' 
in  a  state  hospital  for  the  insane  is  not  subject,  tmder  Code  of 
Civil  Procedure,  Section  1393,  which  expressly  exempts  such  mon- 
ey from  seizure  in  legal  proceedings,  to  charges  for  the  support 
of  such  incompetent  person,  which  accrued  prior  to  the  date  of. 
the  payment  of  the  first  pension  money  to  her  committee. 

*See  note  Lt  end  of  case. 
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Same — Pension  Money^Payment  to  Hospital  for  Support. 

A  direction  by  the  court  in  an  order  appointing  a  committee  for  an 
incompetent  person  who  draws  a  pension  from  the  government,  to 
pay  to  the  authorities  of  a  state  hospital,  who  have  the  care  and 
custody  of  such  incompetent  person,  her  regular  quarterly  pension 
payments  to  be  applied  to  the  support  of  such  person,  is  not  a 
seizure  in  a  legal  proceeding  within  the  prohibition  of  Code  of 
Civil  Procedure,  Section  IJ93,  which  expressly  provides  that  pen- 
sion moneys  shall  be  exempt  from  seizure  in  legal  proceedings, 
since  Code  of  Civil  Procedure,  Section  2321,  provides  that  the 
court  must  provide  for  the  safe-keeping  and  maintenance  of  in- 
competent persons  out  of  the  proceeds  of  his  property,  and  Sec- 
tion 66,  of  the  Insanity  Law,  provides  that  the  committee  of  an 
insane  person  shall  cause  him  to  be  suitably  cared  for  and  main- 
tained, if  his  estate  is  sufficient  for  the  purpose. 

(Decided  October,  1906.) 

In  the  matter  of  the  application  of  hospital  authorities 
for  an  order  directing  the  committee  of  an  insane  pen- 
sioner to  pay  to  the  hospital  a  certain  sum  for  her  support. 
Matter  sent  back  to  referee  for  statement  of  account. 

Mr.  William  F.  Frye,  for  the  motion. 
Mr.  Martin  Clark,  opposed. 

Pound,  J. — The  only  property  of  the  incompetent  per^ 
■son,  who  has  been  an  inmate  of  the  Buffalo  State  Hospital 
since  August  26,  1891,  consists  of  the  sum  of  $1,238.09, 
pension  money,  paid  into  the  hands  of  her  committee  sub- 
sequent to  October  21,  1902.  Section  1393  of  the  Code 
of  Civil  Procedure  provides  that  pension  moneys  are  ex- 
empt from  seizure  in  any  legal  proceeding.  The  claim 
for  the  support  and  maintenance  of  the  incompetent  per- 
son is  a  liability  of  said  incompetent's  estate  to  the  State 
of  New  York.  But  the  State  allows  to  pensioners  the  use 
of  all  pension  moneys  free  from  any  claim  for  debt. 
The  purpose  of  the  statute  is  to  provide  for  the  future 
support  of  those  who  have  a  claim  upon  the  nation's 


VOLUME  38.  173 


Matter  of  Strohm. 


bounty,  without  making  their  pension  moneys  subject  to 
past  claims  for  the  support  and  maintenance  of  such  pen- 
sioners; and  it  is  the  duty  of  the  court  to  give  eflfect  to- 
such  purpose  (Toole  v.  Board  of  Supervisors,  13  App. 
Div.,  471,  37  K  Y.  Supp.  9,  43  N.  Y.  Supp.  1160;  St. 
Lawrence  State  Hospital  v.  Fowler,  15  Misc.  Rep.,  159, 
37  N.  Y.  Supp.,  12). 

But  it  was  the  duty  of  the  committee  of  the  incompetent, 
without  the  express  direction  of  the  court  at  this  time,  to 
apply  the  regular  quarterly  pension  payments  as  received 
to  the  support  and  maintenance  of  her  ward.  It  cannot 
be  reasonably  maintained  that  the  purpose  of  the  exemp- 
tion of  pension  moneys  from  seizure  is  to  enable  the  com- 
mittee of  the  pensioner  to  accumulate  such  moneys  for 
the  next  of  kin  of  such  pensioner,  leaving  her  a  state 
charge  as  an  indigent  insane  person,  and  relegating  the 
State  to  a  claim  against  the  estate  of  such  insane  person 
after  her  death.  By  section  2321,  Code  of  Civil  Proced- 
ure, it  is  provided  that  the  court  must  provide  for  the  safe- 
keeping and  maintenance  of  the  incompetent  person  out 
of  the  proceeds  of  his  property ;  and  by  Section  66  of  the 
insanity  law  it  is  provided  that  the  committee  of  an  in- 
sane person  shall  cause  him  to  be  properly  and  suitably 
cared  for  and  maintained,  if  his  estate  is  sufficient  for 
the  purpose.  By  the  order  appointing  the  committee 
herein,  entered  October  28,  1902,  such  committee  is  spe- 
cifically directed  to  pay  the  BuflFalo  State  Hospital  for 
the  support  and  maintenance  of  said  incompetent  person. 

I  am  of  the  opinion  that  the  State  cannot  compel  the 
payment  by  the  committee,  out  of  the  pension  moneys,  of 
charges  for  the  support  and  maintenance  of  the  incom- 
petent which  accnied  prior  to  the  date  of  the  payment  of 
the  first  pension  moneys  to  the  said  committee,  but  that, 
after  receiving  such  first  payment,  including  arrearages, 
the  committee  should  have  paid  to  the  State  Hospital  the 
regular  quarterly  pension  payment  of  $24  each  as  received 
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by  such  committee,  to  be  applied  to  the  care  and  support 
of  the  incompetent  from  and  after  such  date.  As  to 
-such  charges,  the  direction  to  the  committee  by  the  court, 
contained  in  the  order  appointing  the  committee,  cannot 
be  regarded  as  seizure  in  a  l^al  proceeding,  within  the 
prohibition  of  Section  1393,  Code  of  Civil  Procedure.  It 
is  a  proper  direction  to  the  committee  to  provide  for  the 
maintenance  of  her  ward. 

Let  the  matter  go  back  to  the  referee,  for  him  to  state 
the  account  in  accordance  with  this  opinion.  Ordered  ac- 
cordingly. 


Note. —  Exemption  of  Pension    Money  and    Property   Purchased 
Therewith. 

I.  Federal  statute. 
II.  State  statute. 
III.  Exemption  when  pension  money  traceable. 

A.  Property  purchased  with  pension  money. 

1.  In  general. 

2.  Personal  character  of  exemption. 

3.  Effect  of  increased  valuation. 

B.  Gifts. 

C.  Money. 

D.  Bank  deposits. 

IV.  Exemption  when  identity  lost. 
V.  Subject  to  charges  for  support. 
VI.  Taxes. 

VII.  Waiver  of  right  of  exemption. 
VIII.  Forfeiture  of  right  of  exemption. 
IX.  Determination  and  enforcement  of  right  of  exemption. 
X.  Rights  of  deserter. 

/.  Federal  Statute. 

Both  the  National  and  State  legislatures  have  been  careful  to 
protect  soldiers  in  the  enjoyment,  not  only  of  their  pension  money, 
but  also  of  such  property  bought  with  pension  money  as  can  be  clear- 
ly and  definitely  traced  to  that  source.  The  Federal  Statute,  U.  S. 
Rev.  Stat.,  Section  4747,  upon  the  subject  provides  that  "no  sum  of 
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money  due,  or  to  become  due,  to  any  pensioner  shall  be  liable  to 
attachment,  levy  or  seizure  by  or  under  any  legal  or  equitable  pro- 
cess whatever,  whether  the  same  remains  with  the  pension  office  or 
any  officer  or  agent  thereof,  or  is  in  course  of  transmission  to  the 
pensioner  entitled  thereto,  but  shall  inure  wholly  to  the  benefit  of 
such  pensioner." 

This  statute  protects  the  pension  money  until  it  reaches  the  pen- 
sioner, or  his  family  in  case  of  his  death,  but  extends  no  further 
(Smith  V.  Blood,  io6  App.  Div.,  317,  94  N.  Y.  Supp.  667;  Matter  of 
Barber,  6  Dem.,  129.) 

And  property  purchased  by  a  pensioner  with  pension  money  is  not 
exempt,  under  U.  S.  Rev.  Stat.  Section  4747,  from  seizure  and  sale 
on  execution  (Matter  of  Stout,  109  Fed.,  794;  Mcintosh  v.  Aubrey, 
185  U.  S.,  122;  Bank  of  Kingwood  v.  Murdock,  48  W.  Va.,  301.) 
It  should  be  observed  that  this  decision  is  not  contrary  to  the  doc- 
trine laid  down  in  Yates  County  Natl.  Bank  v.  Carpenter,  119  N. 
Y.,  550,  infra,  but  is  clearly  distinguishable,  since  statutes  of  dif- 
ferent meaning  and  purpose  are  construed. 

//.  State  Statute. 

The  New  York  statute  on  the  subject  of  pension  exemptions  is 
embodied  in  0>de  of  Civil  Procedure,  Section  1393,  which  provides 
that  ''the  pay  and  bounty  of  a  non-commissioned  officer,  musician 
or  private  in  the  military  or  naval  service  of  the  United  States  or 
the  State  of  New  York;  a  land  warrant;  pension  or  other  reward 
heretofore  or  hereafter  granted  by  the  United  States,  or  by  a  state 
for  military  or  naval  services;  a  sword,  horse,  medal,  emblem  or 
device  of  any  kind  presented  as  a  testimonial  for  services  rendered 
in  the  military  or  naval  services  of  the  United  States  or  a  state; 
and  the  uniform,  arms  and  equipments  which  were  used  by  a  per- 
son in  that  service,  are  also  exempt  from  levy  and  sale,  by  virtue  of 
an  execution,  and  from  seizure  for  non-payment  of  taxes,  or  in 
any  other  legal  proceeding;  except  that  real  property  purchased  with 
the  proceeds  of  a  pension  granted  by  the  United  States  for  military 
or  naval  services,  and  owned  by  the  pensioner,  or  by  his  wife  or 
widow,  is  subject  to  seizure  and  sale  for  the  collection  of  taxes  or 
assessments  lawfully  levied  thereon." 

For  the  provisions  of  the  New  York  statute  with  reference  to  the 
taxation  of  property  purchased  entirely  or  in  part  with  pension 
money  (see  VI.,  Taxes,  infra.) 
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///.  Exemption  when  pension  money  traceable. 

A.  Property  purchased  with  pension  moneys. 
I.  in  General. 

Under  the  provisions  of  this  section  of  the  Code  of  Civil  Proced- 
ure, it  has  been  held  that  where  the  receipts  from  a  pension  can  be 
directly  traced  to  the  purchase  of  property  necessary  or  convenient 
for  the  support  and  maintenance  of  the  pensioner  and  his  family, 
such  property  is  exempt  from  execution  (Yates  County  Natl.  Bank 
V.  Carpenter,  119  N.  Y.,  550;  reversing  49  Hun,  40,  14  N.  Y.  Civ. 
Proc.  R.,  372,  I.  N.  Y.  Supp.,  735;  Toole  v.  Board  of  Supervisors, 
13  App.  Div.,  471,  25  N.  Y.  Civ.  Proc.  R.  267;  Buffum  v.  Forstcr, 
77  Hun,  27,  28  N.  Y.  Supp.,  285;  Matter  of  Ellithorp,  in  Fed.,  163.) 

Thus,  an  equity  of  redemption  in  a  house  and  lot  purchased  with 
pension  money,  and  which  did  not  exceed  in  value  the  sum  paid  for 
it  and  which  represents  to  the  extent  of  the  pensioner's  interest,  the 
proceeds  of  his  pension,  was  held  in  Yates  County  Bank  v.  Carpen- 
ter, 119  N.  Y.,  550,  not  to  be  subject  to  levy  and  sale  on  an  execu- 
tion against  the  pensioner.  This  case  is  the  leading  authority  on 
the  subject,  and  the  one  which  settled  the  rule  in  this  state. 

Premises  conveyed  to  the  pensioner's  wife,  but  paid  for  with  the 
former's  pension  money  are,  under  Code  of  Civil  Procedure,  Sec- 
tion 1393,  exempt  from  levy  and  sale  under  an  execution  on  a  judg- 
ment recovered  against  the  wife  (Matter  of  Stafford,  105  App.  Div., 
46,  94  N.  Y.  Supp.,  194.) 

Real  estate  purchased  by  a  soldier's  widow  with  pension  money 
due  her  husband,  after  the  recovery  of  a  judgment  against  her, 
was  held  iq  Tyler  v.  Ballard,  31  Misc.,  540,  31  N.  Y.  Civ.  Proc.  R. 
65,  65  N.  Y.  Supp.,  557,  to  be  exempt  from  levy  and  sale  under  such 
execution,  not  only  while  she  is.  owner  of  the  property,  but  also  in 
the  hands  of  her  heirs,  as  the  judgment  was  never  a  lien  upon  the 
property. 

In  Countryman  v.  Countryman,  23  N.  Y.  Civ.  Proc.  R.,  161,  which 
was  an  action  to  determine  the  ownership  of  real  estate,  it  appeared 
that  the  plaintiff  received  a  sum  of  money  from  the  government  as 
a  pension  and  gave  it  to  his  wife  who  deposited  it  in  a  bank  in  her 
own  name.  Afterwards  she  purchased  a  piece  of  real  estate,  pay- 
ing for  it  from  the  moneys  thus  given  by  her  husband,  and  took 
title  thereto  in  her  own  name.  As  between  the  husband  and  wife 
this  money  was  not  intended  as  a  transfer  or  gift  to  the  wife,  and 
the  court  held,  considering  the  nature  of  the  fund  and  the  strong 
equity  in  preserving  that  fund  for  the  soldier  himself  so  as  to  be 
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covered  by  the  exemption  provided,  by  law,  that  a  transfer  or  gift 
did  not  take  place.  It  further  appeared  that  the  plaintiff  and  his 
wife  entered  into  a  contract  for  the  erection  of  a  building  on  the 
premises,  part  of  the  price  of  which  being  made  with  the  balance  of 
the  husband's  pension  money  and  the  balance  of  the  price  by  a  mort- 
gage executed  by  the  wife  alone.  After  the  erection  of  the  build- 
ing, certain  liens  were  filed  against  the  wife,  as  owner  of  the  real 
estate,  and  in  an  action  to  determine  the  ownership  of  the  real  es- 
tate and  for  an  adjudication  as  to  the  liens,  the  court  held  that  the 
husband  was  entitled  to  claim  an  exemption  of  the  house  and  lot  to 
the  extent  of  the  amount  of  pension  money  expended  therein.  It 
was  contended  that  the  pension  money  was  so  mixed  up  with  other 
moneys  as  to  have  lost  its  exempt  character,  but  the  court  was  un- 
willing to  take  that  view  on  the  ground  that  to  do  so  would  give  the 
exemption  statute  a  restricted  construction. 

2.  Personal  character  of  exemption. 

The  exemption  of  property  purchased  with  pension  money,  allow- 
ed by  Code  of  Civil  Procedure,  Section  I393»  is  personal  to  the  pen- 
sioner and  does  not  extend  beyond  his  lifetime  (Smith  v.  Blood, 
io6  App.  Div.,  317,  94  N.  Y.  Supp.,  667;  Matter  of  Barber,  6  Dcm., 
129.) 

*That  it  was  not  the  intention  of  the  legislature  to  extend  the  ex- 
emptions of  property  purchased  by  pension  money  beyond  the  life 
of  the  pensioner,"  said  the  court  in  Smith  v.  Blood,  supra,  "is  rea- 
sonably certain  from  that  fact  that  it  is  not  so  stated  in  the  statute 
and  for  the  further  reason  that  no  provision  is  made  for  protect- 
ing a  bona  fide  purchaser  of  the  property  from  a  state  claim  of  such 
exemptions.  ♦  ♦  ♦  If  we  should  hold  that  real  property  purchased 
with  pension  money  remains  exempt  for  the  benefit  of  the  widow 
and  infant  children  after  the  death  of  the  pensioner,  what  limit  shall 
be  placed  upon  such  exemptions?  Would  the  exemption  cease  at 
the  death  of  the  widow  and  on  the  children  arriving  at  the  age  of 
twenty-one  years?" 

Thus,  in  Smith  v.  Blood,  supra,  the  court  held  that  a  house  and 
lot  purchased  by  a  pensioner  with  pension  money,  who  died  intes- 
tate leaving  a  widow  and  minor  children,  is  subject  to  be  sold  for 
the  payment  of  his  debts,  pursuant  to  Code  of  Civil  Procedure,  Sec- 
tion 2749,  et  seq.,  as  the  exempt  quality  given  such  property  by  Code 
of  Civil  Procedure,  Section  I393»  »s  personal  to  the  pensioner  and 
does  not  extend  to  his  family  after  his  death.  But  in  this  case  the 
property  in  question  had  been  sold  pursuant  to  Code  of  Civil  Pro- 
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cedure,  Section  2749,  et  seq.,  and  the  widow  and  heirs  at  law  had 
an  opportunity  to  assert  their  claimed  exemption  and  failed  to  do 
so,  and  an  innocent  purchaser  at  a  public  sale  of  the  property,  pur- 
suant to  a  decree  of  the  court,  has  accepted  and  paid  for  a  deed 
thereof. 

A  similar  decision  was  rendered  in  Matter  of  Liddle,  35  Mis&, 
173,  71  N.  Y.  Supp.,  474,  based  upon  the  principles  stated  in  Smith 
V.  Blood,  supra. 

The  fact  that  the  testator  in  his  will  directed  that  all  of  his  debts 
be  paid,  and  the  only  fund  for  the  payment  of  such  debts  consisted 
of  real  estate  purchased  by  him  with  pension  money  was  not  re- 
garded in  Matter  of  Liddle,  35  Misc.,  173,  71  N.  Y.  Supp.,  474,  to  be 
the  source  of  the  court's  power  to  order  the  sale  of  such  property 
for  the  purpose  provided,  or  as  a  waiver  of  the  right  of  exemp- 
tion, but  that  the  court  had  power,  independent  of  those  provisions 
to  order  such  sale. 

A  contrary  view  was  taken  in  Hodge  v.  Leaning,  2  Dem.,  553,  in 
which  the  Surrogate  of  Otsego  County  held  that  pension  money  in 
the  hands  of  the  pensioner's  executor  proved  no  part  of  the  assets 
of  his  estate.  The  opinion  of  the  Surrogate  seems  to  be  based  up- 
on U.  S.  Rev.  Stat,  Section  4747,  which  the  authorities  agree  does 
not  apply  to  a  case  where  money  has  reached  the  pensioner's  hands. 
This  decision  was  criticized  and  disapproved  in  Matter  of  Barber, 
6  Dem.,  129,  and  overruled  in  effect  in  Matter  of  Liddle,  35  Misc, 
173,  71  N.  Y.  Supp.,  474. 

Pension  moneys  given  to  a  woman  by  the  government  on  account 
of  the  military  services  of  her  son  were  held  in  Matter  of  Winans, 
5  Dem.,  138,  not  to  be  exempt  after  her  death,  in  favor  of  her  de- 
scendants who  did  not  compose  the  family  for  whom  she  provided, 
either  under  U.  S.  Rev.  Stat.,  Section  4747.  or  Code  of  Civil  Pro- 
cedure, Section  1393,  from  liability  as  a  part  of  real  estate  to  satis- 
fy a  judgment  recovered  against  her  administrator.  This  case  was 
distinguished  in  Tyler  v.  Ballard,  31  Misc.,  540,  65  N.  Y.  Supp, 
557,  as  merely  holding  that  pension  moneys  of  a  deceased  pensioner 
are  liable  for  the  debts  of  real  estate  to  be  pai  i  in  due  course  of  ad- 
ministration, and  as  indicating  that  the  remedy  of  the  judgment 
creditor,  if  any,  was  by  means  of  proceedings  in  the  Surrogate's 
Court 

The  exemption  created  by  Code  of  Civil  Procedure,  Section  1393, 
has  no  application  after  the  pensioner's  death  to  the  proceeds  of  a 
certificate  of  deposit  taken  from  a  bank  when  he  deposited  therein 
his  pension  draft,  and  the  proceeds  are  subject  to  the  claims  of  credi- 
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tors  of  the  pensioner's  estate'  (Matter  of  Barber,  6  Dem.,  lap;  Mat- 
ter of  Kennedy,  i  Con.  Surr.,  i8i,  3  N.  Y.  Supp.,  A) 

3.  Effect  of  increased  valuation  of  property. 

If  the  valuation  of  property  purchased  with  pension  money  so  in- 
creases as  to  be  far  beyond  the  needs  of  the  pensioner's  family,  the 
money  used  in  the  purchase  thereof  does  not  continue  to  be  exempt, 
at  least  so  much  of  it  as  the  pensioner  does  not  require  for  his  safe 
maintenance  (Dictum  in  Toole  v.  Board  of  Supervisors,  13  App. 
Div.,  471,  25  N.  Y.  Civ.  Proc  R.,  267,  aflSrming  i6  Misc,  655,  37 
N.  Y.  Supp.,  9.)  In  this  case  the  evidence  warranted  the  inference 
that  there  had  been  no  substantial  increase  in  value  since  the  pur- 
chase. 

B.  Gifts. 

A  gift  of  U.  S.  bonds  to  the  donor's  wife,  which  represented 
bounty  to  which  the  donor  was  entitled  as  a  soldier,  was  held  in 
Whiting  V.  Barrett,  7  Lans.,  106,  not  to  be  in  fraud  of  the  donor's 
creditors,  since  under  Laws  of  1864,  chap.  578,  Section  4,  the  sub- 
stance of  which  is  contained  in  Code  of  Civil  Procedure,  Section 
1393;  providing  '*that  the  pay  or  bounty  of  any  non-commissioned 
officer,  musidan  or  private  in  the  military  or  naval  service  of  the 
United  States  shall  be  exempt  from  seizure  and  shall  not  be  liable 
to  attachment,  or  levy,  or  sale  under  any  exception,  or  to  pro 
ceedings  supplementary  to  execution,"  such  creditors  were  not  en- 
titled to  any  claims  to  the  bounty,  and  therefore  real  estate  pur- 
chased by  the  soldier's  wife  with  the  proceeds  of  such  bonds,  the 
title  to  which  was  taken  in  her  name,  could  not  be  set  aside  at  the 
instance  of  the  donor's  creditors. 

C.  Money. 

Money  which  is  a  part  of  the  identical  moneys  which  a  pensioner 
received  from  a  bank  which  cashed  his  pension  certificate  is  ex- 
empt, under  Code  of  Civil  Procedure,  Section  1393,  from  the  claims 
of  the  pensioner's  creditors  (Wildrick  v.  DeVinney,  38  N.  Y.  Civ. 
Proc.  R.,  186.) 

D.  Bank  DeposiU. 
The  identity  of  pension  money  is  not  lost  by  the  deposit  of  the 
proceeds  of  a  pension  draft  in  a  bank  (Stockwell  v.  National  Bank 
of  Malone,  36  Hun.,  583.)  In  this  case  the  court  said  that  ''it 
would  be  clearly  unreasonable  to  hold  that  the  quality  of  exemption 
was  lost  by  what  was  only  a  careful  mode  of  preserving  the  money. 
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It  is  tnie  that,  accurately  speaking,  the  bank  becomes  the  debtor. 
Still,  practically,  the  money  is  there  for  the  depositor's  use  and  it  is 
so  regarded  by  him." 

A  deposit  with  a  firm  of  brokers,  with  whom  the  depositor  had 
no  previous  account,  which  was  a  portion  of  the  proceeds  of  a  pen- 
sion draft,  not  entered  as  a  special  deposit,  and  on  which  the  bank 
did  not  agree  to  pay  interest,  was  held  in  Burgett  v.  Fancher,.35 
Hun,  647,  not  subject  to  the  order  of  the  receiver  of  the  pension- 
er's property  appointed  in  proceedings  supplemental  to  execution. 

A  similar  decision  was  rendered  in  Stockwell  v.  National  Bank 
of  Malone,  36  Hun,  583,  in  which  it  appeared  that  the  bank  ac- 
count of  the  pensioner  drew  interest 

ly.  Exemption  when  identity  lost. 
But  where  the  proceeds  of  a  pension  have  been  embarked  in  trade, 
commerce  or  speculation  and  become  mingled  with  other  funds  so 
as  to  be  incapable  of  identification  or  separation,  the  pensioner  loses 
the  benefit  of  the  statutory  exemption  (Yates  County  Natl.  Bank 
V.  Carpenter,  119  N.  Y.,  550;  Wygant  v.  Smith,  2  Lans.,  185;  Mat- 
ter of  Ellithorpe,  iii  Fed.,  163.) 

Thus,  in  Wygant  v.  Smith,  2  Lans.,  185,  it  appeared  that  the  pen- 
sioner used  bounty  money  for  the  purchase  of  standing  timber, 
which  he  afterwards  sold  for  a  profit;  a  portion  of  the  money  thus 
realized  was  used  for  the  purchase  of  a  wagon  and  harness  which 
were  afterwards  levied  upon  and  sold  under  a  judgment  against  the 
pensioner;  the  rest  of  the  money  he  purchased  other  personal  prop- 
erty, which  he  sold  and  exchanged,  and  after  several  other  sales  and 
exchanges  obtained  another  wagon  which  was  also  seized  and  sold 
by  the  sheriff.  In  an  action  against  the  sheriff  to  recover  the  value 
of  the  property  thus  sold,  the  court  held  as  stated  in  the  preceding 
proposition. 

A  bankrupt  pensioner,  it  was  held  in  Matter  of  Ellithorpe,  in 
Fed.,  163,  is  not  entitled  to  have  set  off  for  his  benefit,  real  prop- 
erty originally  purchased  with  pension  money,  but  out  of  which  he 
has  withdrawn,  by  way  of  mortgage,  more  than  the  amount  of  pen- 
sion originally  invested  therein,  and  used  the  money  so  raised  in 
other  ventures. 

y.  Subject  to  charges^  for  support. 

A  father,  whose  only  property  consists  of  pension  moneys  and 

property  purchased  therewith,  cannot  be  compelled,  under  criminal 

Code,  Sections  915  and  916,  to  pay  a  state  hospital,  for  the  support 

of  his  pauper  son  (St.  Lawrence  Hospital  v.  Fowler,  15  Misc.,  159,. 
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ZJ  N.  Y.  Supp.,  12,  affirmed  13  App.  Div.,  436,  43  N.  Y.  Supp.,  608.) 
And  pension  money  belonging  to  an  incompetent  person,  who  is 
confined  in  a  state  hospital  for  the  insane,  is  not  subject,  under  Code 
of  Civil  Procedure,  Sectio  1393,  which  expressly  exempts  such  mon- 
ey from  seizure  in  legal  proceedings,  to  charges  for  the  support  of 
such  incompetent  person,  which  accrued  prior  to  the  date  of  the 
first  payment  of  the  first  pension  money  to  her  committee  (Matter 
of  Strohm,  38  N.  Y.  Civ.  Proc.  R.,  171.) 

But  a  direction  by  the  court  in  an  order  appointing  a  committee 
for  an  incompetent  person  who  draws  a  pension  from  the  govern- 
ment, to  pay  the  authorities  of  a  state  hospital,  who  have  the  care 
and  custody  of  such  incompetent  person,  her  regular  quarterly  pen- 
sion payments,  to  be  applied  to  the  support  of  such  person,  was  held 
in  Matter  of  Strohm,  38  N.  Y.  Civ.  Proc.  R.,  171,  not  to  be  a  seiz- 
ure in  a  legal  proceeding  within  the  prohibition  of  Code  of  Civil 
Procedure,  Section  1393,  which  expressly  provides  that  pension 
money  shall  be  exempt  from  seizure  in  legal  proceedings,  since  Code 
of  Civil  Procedure  directs  that  the  court  must  provide  for  the  safe- 
keeping and  maintenance  of  incompetent  persons  out  of  the  proceeds 
of  his  property,  and  Section  66,  of  the  Insanity  Law,  provides  that 
the  committee  of  an  insane  person  shall  cause  him  to  be  suitably 
cared  for  and  maintained,  if  his  estate  is  sufficient  for  that  purpose. 

VI.  Taxes, 

On  the  subject  of  the  exemption  from  taxation  of  real  property 
purchased  with  pension  money.  Section  4,  Art.  I  of  the  Tax  Law, 
provides :  "But  real  property  purchased  with  the  proceeds  of  a  pen- 
sion granted  by  the  United  States  for  military  or  naval  services,  and 
owned  and  occupied  by  the  pensioner,  or  by  his  wife  or  widow,  is 
subject  to  taxation  as  herein  provided.  Such  property  shall  be  as- 
sessed in  the  same  manner  as  other  real  property  in  the  tax  dis- 
tricts. At  a  meeting  of  the  assessors  to  hear  the  complaints  con- 
cerning assessments,  a  verified  application  for  the  exemption  of  such 
real  property  from  taxation  may  be  presented  to  them  by  or  on 
behalf  of  the  owner  thereof,  which  application  must  show  the  facts 
on  which  the  exemption  is  claimed,  including  the  amount  of  pen- 
sion money  used  in  or  toward  the  purchase  of  such  property.  If  the 
assessors  are  satisfied  that  the  applicant  is  entitled  to  the  exemp- 
tion, and  that  the  amount  of  pension  money  used  in  the  purchase  of 
such  property  equals  or  exceeds  the  assessed  valuation  thereof,  they 
shall  enter  the  word  "exempt"  upon  the  assessment  roll  opposite 
the  description  of  such  property.  If  the  amount  of  such  pension 
money  used  in  the  purchase  of  the  property  is  less  than  the  assess- 
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ed  valuation,  they  shall  enter  upon  the  assessment  roll  "exempt  to 
the  extent  of  *****  dollars''  (naming  the  amount) »  and  there- 
upon such  real  property,  to  the  extent  of  the  exemption  extend  by 
the  assessors,  shall  be  exempt  from  state,  county  and  general  munic- 
ipal taxation,  but  shall  be  taxable,  for  local  school  purposes,  and 
tor  the  construction  and  maintenance  of  streets  and  highways.  If 
no  application  for  exemption  be  granted,  the  property  shall  be  sub- 
ject to  taxation  for  all  purposes.  The  entries  above  required  shall 
be  made  and  continued  in  each  ajsessment  of  the  property  so  long 
as  it  is  exempt  from  taxation  for  any  purpose.  The  provision  here- 
in relating  to  the  assessment  and  exemption  of  property  purchased 
with  a  pension,  apply  and  shall  be  enforced  in  each  mundpal  cor- 
poration authorized  to  levy  taxes/' 

Prior  to  the  enactment  of  Section  5,  Chap.  347,  Laws  1897  (which 
form  a  part  of  the  above  statute),  real  property  purchased  with 
pension  money  was  absolutely  exempt  from  taxation  (Van  Hise  v. 
Board  of  Supervisors,  21  Misc.,  572,  48  N.  Y.  Supp.,  874,  overruled 
in  Mafter  of  Baumgarten,  59  App.  Div.,  174,  57  N.  Y.  Supp.,  ^84. 
on  another  point) 

And  the  exemption  from  assessment  of  real  estate  purchased 
with  pension  money,  under  the  law  as  it  stood  prior  to  the  enact- 
ment of  Chap.  347,  Laws  1897,  was  personal  to  the  pensioner  and 
did  not  extend  to  property  owned  by  his  wife  (State  ex  rel.  Jones 
V.  Feitner,  157  N.  Y.,  363,  affirming  32  App.  Div.,  23,  52  N.  Y.  Supp., 

6S2.) 

Coal  purchased  with  pension  money  is  exempt,  under  Code  of 
Civil  Procedure,  Section  1393,  from  seizure  for  non-payment  of 
school  taxes  (Dictum  in  Strong  v.  Walton,  47  App.  Div.,  114,  62 
N.  Y.  Supp.,  353,  reversing  27  Misc,  302,  58  N.  Y.  Supp.,  761,  on 
other  grounds).  The  Tax  Law,  amended  subsequent  to  this  de* 
clsion,  renders  the  holding  of  no  effect  So,  in  People  ex  rcl.  Cana- 
day  V.  Williams  (1895)  90  Hun.,  501,  36  N.  Y.  Supp.,  65,  it  was  held 
that  property  purchased  with  pension  money,  being  exempt  from 
levy  and  sale  under  execution,  is  exempt  from  taxation. 

Property  purchased  by  the  widow  of  a  soldier  with  pension  money 
paid  her  by  the  government,  which  is  necessary  for  the  pensioner's 
support,  is  exempt  from  taxation,  under  Code  of  Civil  Procedure. 
Section  1393  (People  ex  rel.  Scott  v.  Williams,  1893,  6  Misc.,  i8s» 
27  N.  Y.  Supp.,  23;  Lapalt  v.  Maltby,  1894,  10  Misc.,  330,  31  N.  Y. 
Supp.,  686.)  But  under  the  Tax  Law  such  property  is  not  exempt 
from  assessment  for  school  and  highway  purposes. 

In  case  realty  is,  in  part,  paid  for  with  pension  money  and  in 
part  with  a  purchase  money  mortgage  on  the  premises,  or  in  part 
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with  money  or  property  derived  from  other  sources,  the  whole 
of  the  realty  is  not  exempt  from  taxation,  but  only  the  portion 
thereof  paid  for  with  pension  money  (Wordcn  v.  Oneida  Count, 
35  App.  Div.,  2c8,  54  N.  Y.  Supp.,  952.) 

The  court,  however,  does  not  mean  to  say  that  such  property  is 
exempt  from  taxation  for  school  and  highway  purposes. 

Real  estate  paid  for  in  part  by  the  exchange  of  other  real  estate 
purchased  by  a  pensioner '  with  pension  money  is  exempt  only  to 
the  extent  of  the  value  of  the  property  thus  exchanged,  but  taxable 
cpon  its  value  over  and  above  that  amount  (Matter  of  Murphy, 
1894,  9  Misc..  647,  30  N.  Y.  Supp.,  511.) 

The  interest  of  a  pensioner's  wife,  who  is  a  tenant  by  the  entire- 
ty of  real  property  purchased  with  pension  moneys,  may  be  assess- 
ed for  taxes  thereon  (Toole  v.  Board  of  Supervisors,  1897,  13  App. 
Div.,  471,  25  N.  Y.  Civ.  Proc.  R.,  267,  affirming  16  Misc.,  655,  37 
N.  Y.  Supp.,  9.)  But  where  the  tax  was  assessed  in  the  name  of 
the  husband,  as  "owner  or  occupant,"  upon  the  property  as  a  whole, 
and  the  advertisement  of  sale  stated  the  assessment  to  be  upon  '*all 
that  piece  or  parcel  of  land/'  etc.,  and  not  upon  any  specific  inter- 
est in  it,  the  sale  cannot  be  regarded  as  of  the  wife's  interest  only. 

Property  purchased  with  a  soldier's  pay  or  bounty  moneys  has  no 
greater  exemption  from  taxation  than  that  purchased  with  pension 
moneys  (People  ex  rel.  Kenny  v.  Reilly,  41  App.  Div.,  378,  58  N. 
Y.  Supp..  558.) 

Property  which  is  exempt  under  Chap.  347,  Laws  1897,  provid- 
ing that  certain  property  shall  be  exempt  from  taxation,  except  for 
local  school  purposes  and  for  highway  taxes,  should  not  be  stricken 
from  the  tax  roll,  but  should  be  marked  "exempt,"  so  that  it  may 
be  made  the  basis  of  assessment  for  school  and  highway  purposes 
(People  ex  rel.  Kenny  v.  Reilly,  41  App.  Div.,  378,  58  N.  Y.  Supp., 

558.) 

To  entitle  the  owner  of  real  property  purchased  in  part,  with  pen- 
sion money  to  recover  from  a  board  of  supervisors,  taxes  paid  un- 
der an  assessment  of  the  property  in  which  no  allowance  was  made 
for  the  pension  money  used  in  the  purchase  thereof,  the  owner  must 
have  appeared  before  the  assessors  on  grievance  day  and  asserted 
that  the  whole  or  a  part  of  the  property  was  exempt  from  taxation 
by  reason  of  its  having  been  paid  for  in  whole  or  in  part  with  pen- 
sion money  (Matter  of  Baumgarten,  39  App.  Div.,  174,  57  N.  Y. 
Supp.,  284.) 

The  widow  of  a  soldier,  who  has  paid  for  a  house  and  lot  in 
part  with  pension  money,  should  claim  on  grievance  day  any  reduc- 
tion of  assessment  to  which  he  is  entitled,  and  if  he  fails  to  do  so 


184  CIVIL  PEOCEDUEE  REPORTS. 

Matter  of  Strohm. 

and  the  assessment  is  not  reviewed  by  certiorari,  she  cannot  there- 
after maintain  an  action  to  set  aside  the  assessment  and  recover  the 
taxes  paid  (Worden  v.  Oneida  County,  35  App.  Div.,  206,  54  N.  Y. 
Supp.,  952.) 

If  an  owner,  who  is  entitled  to  claim  a  partial  exemption  from 
taxation  because  the  property  was  in  part  paid  for  with  pension 
n:oney,  pays  a  tax  assessed  on  the  full  value  of  such  property,  un- 
der an  assessment  which  is  valid  on  its  face,  cannot  attack  the  action 
of  the  assessors  collaterally,  in  an  action  to  set  aside  and  recover 
back  the  amounts  representing  the  exempt  portions  of  the  proper- 
ty (Broderick  v.  Yonkers,  22  App.  Div.,  448,  48  N.  Y.  Supp.,  265.) 
Pensioners  should  make  proof  of  their  rights  of  exemption  at  the 
proper  time. 

But  it  was  claimed  in  Lapolt  v.  Maltby,  10  Misc.,  330,  31  N.  Y. 
Supp.,  686,  in  which  was  an  action  to  recover  a  sum  of  money  paid 
LS  a  tax  on  exempt  property,  that  no  proof  was  given  the  assessors 
on  review  day  that  the  property  in  question  was  purchased  with 
pension  money,  and  therefore  exempt  from  taxation.  But  the  court 
said  that  the  law  does  not  require  this  to  be  done  by  a  person  whose 
property  is  not  liable  to  taxation,  and  by  illegally  placing  it  upon 
the  assessment  roll,  they  cannot  impose  on  him  the  duty  of  appear- 
ing before  them  and  making  proof  of  the  wrongful  act 

VIL  Waiver  of  right  of  exemption. 

On  the  subject  of  the  cancellation  of  exemption  rights  conferred 
by  statute,  Code  of  Civil  Procedure,  Section  1404  provides:  "The 
owner  of  real  property,  exempt  as  prescribed  in  this  article,  may,  at 
any  time,  subscribe  a  notice,  and  personally  acknowledge  the  execu- 
tion thereof,  before  an  officer  authorized  by  law  to  take  the  ac- 
knowledgment of  a  deed,  to  the  effect  that  he  cancels  all  exemp- 
ticns  from  levy  or  sale  by  virtue  of  an  execution  effecting  the  prop- 
erty, or  a  particular  part  thereof,  fully  described  in  the  notice.  The 
cancellation  takes  effect  when  such  a  notice  is  recorded,  as  pre- 
scribed in  this  article  for  recording  a  notice  to  effect  the  exemption 
so  cancelled.  Any  other  release  or  waiver,  hereafter  executed,  of 
an  exemption  of  real  property,  allowed  by  this  article  ♦  ♦  ♦  ♦  is 
void." 

The  execution  of  a  contract  for  the  erection  of  a  house  en  real 
estate  purchased  with  pension  money,  the  price  of  the  bui'ding  to 
be  paid  partly  in  cash,  which  was  pension  money,  and  the  balance 
by  a  mortgage  on  the  premises  executed  by  the  pensioner's  wife 
alone,  was  held  in  Countryman  v.  Countryman,  23  N.  Y.  Civ.  Proc. 


VOLUME  38.  186 


Matter  of  Strohm. 


i6i,  not  to  operate  as  a  waiver  or  cancellation  of  exemption  rights, 
since  that  can  only  be  done  by  an  instrument  duly  acknowledged 
and  recorded  as  prescribed  by  Code  of  Civil  Procedure,  Section 
1404. 

But  the  right  of  exemption  of  real  estate  purchased  with  pen- 
sion money  from  liability  for  the  pensioner's  debts  was  waived  by 
the  execution  of  a  mortgage  thereon  by  the  pensioner,  and  such 
waiver  was  not  prohibited  by  Code  of  Civil  Procedure,  Section  1404, 
as  it  existed  when  such  mortgage  was  executed  (Monroe  v.  But- 
ton, 20  Misc.,  494,  46  N.  Y.  Supp.,  637.) 

VIII.  Forfeiture  of  right  of  exemption. 

But  when  the  pensioner  parts  with  the  title  to  the  property  in 
which  his  pension  money  is  invested,  or  parts  with  the  proceeds  of 
his  pension  in  any  other  form  so  that  the  rights  of  third  persons 
as  to  that  property  intervene,  the  right  to  the  exemption  ceases, 
since,  like  all  other  exemptions,  it  is  a  personal  privilege  (Fritz  v. 
Worden,  20  App.  Div.,  241,  46  N.  Y.  Supp.,  1040.) 

Pension  exeYnptions  cannot  be  used  as  an  instrument  to  perpetrate 
a  fraud  upon  the  public. 

Thus,  the  act  of  a  pensioner  in  conveying  to  his  wife,  by  deed, 
premises  purchased  with  pension  money,  upon  her  oral  agreement 
to  reconvey  to  him  upon  his  request,  constitutes  a  fraud  upon  one 
who  accepted  a  note  guaranteed  by  the  pensioner  and  his  wife,  up- 
on faith  of  the  latter's  apparent  ownership  of  the  property,  which 
property  the  wife  rcconveyed  to  her  husband,  pursuant  to  the  al- 
leged oral  agreement,  after  the  creditor  had  begun  his  action  on 
the  note  and  guarantee  (Frits  v.  Worden,  20  App.  Div.,  241,  46  N. 
Y.  Supp.,  1040.) 

IX.  Determination  and  enforcement  of  right  of  exemption. 

Ordinarily  exemptions  have  been  enforced  by  notifying  the  sher- 
iff that  the  defendant  in  the  execution  claims  the  property  levied 
upon  to  be  exempt  from  levy  and  sale  on  execution,  and  that  if, 
not  withstanding  such  notice  and  protest,  the  sheriff  proceeds  to 
sell,  the  party  claiming  exemption  has  resorted  to  an  action  for 
damages  because  cf  the  wrongful  sale,  or  to  an  action  to  restrain 
the  sale,  or  to  an  action  to  recover  the  property  (Matter  of  King, 
24  App.  Div.,  605,  49  N.  Y.  Supp.,  I.) 

A  mere  inspection  of  property  claimed  to  be  exempt,  or  of  the 
records,  will  not  determine  whether  it  is  exempt  or  not,  but  the 
person  claiming  the  exemption  must  prove  it  (Matter  of  King,  24 
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App.  Div^  605,'  49  N.  Y.  Supp^  I ;  Buffum  v.  Forster,  77  Hun,  27, 
The  dctenninadoo  of  the  questioo  whether  certain  real  estate  was 
exempt  from  levy  and  sale  on  execution  because  purchased  with 
pension  money,  should  not  be  determined  by  ex  parte  affidavits,  on 
motion  to  set  aside  the  levy  (Shall  v.  King,  24  App.  Div.,  605,  49 
N.  Y.  Supp.,  I.) 

A  pensioner  against  whom  a  judgment  has  been  recovered  and 
an  execution  issued  against  real  property  purchased  with  pension 
money  may  maintain  an  action  in  equity  for  the  purpose  of  re- 
straining the  enforcement  of  such  judgment  against  such  real  es- 
tate, on  the  theory  a  sale  of  the  property  under  the  execution 
would  result  in  an  apparent  cloud  upon  the  title,  and  so  equity  may 
be  resorted  to  remove  or  prevent  the  creation  of  such  a  doud  (Buf- 
fum V.  Forster,  77  Hun,  27. 

X.  Rights  of  deserter. 

The  fact  that  the  person  was  a  deserter  from  the  army  at  the 
time  he  received  a  bounty  and  had  enlisted  under  a  fictitious  name, 
was  held  in  Youmans  v.  Boomhower,  3  T.  &  C,  21,  not  to  effect  the 
exemption  of  such  bounty. 


GEORGE  W.  WILDRICK,  Appellant,  v.  NEWTON 
DeVINNEY,  Respondent. 

New  York  Supbeme  Coubt,  General  Teem,  Foubth 
Depabtment,  January,  1884. 

§  1393. 

Pension  Money. 

Section  1593,  of  the  Code  of  Civil  Procedure,  provides  that  pension 

money  is  exempt  from  seizure  in  legal  proceedings. 
(Decided  January,  1884.) 

Appeal  from  order  of  County  Court,  denying  motion  in 
supplementary  proceedings  to  require  respondent  to  pay 


VOLUME  88. 187 

Penfield  v.  City  of  New  York. 

into  the  sheriff's  hands  a  sufficient  sum  of  money  to  satisfy 
the  judgment  in  this  action. 

The  money  sought^  to  be  reached  was  awarded  to  de- 
fendant as  a  pensioner  for  his  services  in  the  Eebellion« 
The  money  was  sent  by  means  of  a  pension  certificate, 
which  defendant  cashed  at  bank,  and  the  money  now 
sought  to  be  reached  is  part  of  the  identical  money  which 
he  got  from  the  bank. 

Mr.  J.  W.  Dininney,  for  appellant. 
Mr.  D.  M.  Dorwin,  for  respondent 

Smith^  P.J. — ^Held,  That  the  money  is  exempt  from 
execution  and  from  seizure  in  any  legal  proceeding  (Code 
Civ.  Proc,  Sec.  1393).  Appellant's  counsel  cites  Wy- 
gant  V.  Smith  (2  Lans.,  195)  and  Whiting  v.  Barrett  (7 
id.,  106).  The  first  is  inapplicable  and  the  second,  so 
far  as  it  has  any  bearing,  is  adverse  to  appellant. 

Order  affirmed,  with  $10.00  costs  and  disbursements. 

Hasdin  and  Barkeb^  JJ.,  concur. 


WILLIAM  W.  PENFIELD,  v  CITY  OF  NEW  YORK, 

£T  AL. 

Supreme  Coubt,  Special  Tebm,  New  York  Countt, 
February,  1907. 

Costs— Demurrer — Before  Notice  of  Trial. 

A  plaintiff  is  not  entitled  to  the  costs  of  proceedings  before  notice 

of  trial,  on  the  sustaining  of  a  demurrer  to  an  answer. 
(Decided  February,  1907.) 

Motion  for  an  allowance  of  costs  before  notice  of  trial. 
Denied. 
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Messrs.  Wetherhom  &  Link  (Edward  Brown,  of  coun- 
sel), for  the  motion. 

Mr.  William  B.  Ellison,  Corp  Counsel,  opposed. 

GiEOEBiCH,  J. — The  plaintiff  demurred  to  the  separate 
defense  set  up  in  the  answer,  and  the  demurrer  was  sus- 
tained, with  costs.  Upon  the  taxation  of  the  costs  the 
clerk  disallowed,  among  others,  the  item  of  "costs  before 
notice  of  trial,"  which  is  the  only  one  the  plaintiff  seeks 
to  review.  In  Jones  v.  Butler,  83  Hun.,  91,  31  N.  Y. 
Supp,  401,  the  plaintiff  demurred  to  certain  paragraphs 
in  the  answer.  The  demurrer  was  sustained,  with  leave 
to  amend,  and  it  was  held  that  the  judgment  entered  was 
simply  interlocutory,  and  not  final,  and  that  in  the  taxa- 
tion of  costs  the  plaintiff  was  improperly  allowed  the  item 
for  proceedings  before  notice  of  trial.  The  doctrine  of 
this  case  was  followed  in  Garrett  v.  Wood,  No.  2,  61  App. 
Div.,  294,  70  K  Y.  Supp.,  359,  and  in  Chase  v.  Drake, 
92  App.  Div.,  613,  86  X.  Y.  Supp.,  1131. 

The  plaintiff  contends,  however,  that  these  cases  are  no 
longer  controlling  in  view  of  the  opinion  of  the  court  in 
the  recent  case  of  De  Turckheim  v.  Thomas,  113  App. 
Div.,  123,  99  N.  Y.  Supp.,  104.  While  the  opinion  in 
that  case  apparently  holds  the  plaintiff's  views,  it  never- 
theless concludes  in  the  following  words : 

"If  this  were  an  original  question,  we  would  decide  it 
in  accordance  with  our  own  views  as  herein  expressed ;  but 
we  feel  constrained  to  follow  Jones  v.  Butler,  Garrett  v. 
Wood,  No.  2,  and  Chase  v.  Drake,  supra.,  and  leave  it  to 
the  Court  of  Appeals  to  decide  whether  those  cases  prop- 
erly construe  the  provisions  of  the  Code  of  Civil  Proced- 
ure." 

The  case  just  quoted,  even  if  it  were  similar  in  its  facts 
to  the  present  one,  is,  therefore,  not  an  authority  in  the 
plaintiff's  favor.  The  facts,  however,  in  the  two  cases 
were  entirely  different.     The  former  was  a  common-law 
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action  for  work,  labor,  and  services  performed  and  ma- 
terials furnished.  The  defendant  demurred  upon  the 
ground  that  the  complaint  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  demurrer  was  sus- 
tained, with  leave  to  the  plaintiff  to  amend,  on  payment  of 
costs.  This  action  is  in  equity  to  enjoin  and  restrain  the 
defendants  from  collecting  and  causing  the  filth,  waste, 
dirty  water,  and  otherwise  unwholesome,  ill-smelling,  and 
obnoxious  substances  to  flow,  empty,  or  discharge  over, 
in,  and  upon  the  plaintiff's  lands,  and  from  permitting 
the  same  to  be  done,  and  particularly  that  the  defendant, 
the  city  of  New  York,  its  officers,  agents,  servants,  and 
employees,  and  each  of  them,  be  enjoined  and  restrained 
from  proceeding  with  or  carrying  out  its  and  their  threat, 
attempt,  and  effort  to  connect  or  permit  the  connection 
of  other  and  additional  premises  in  the  village  of  Wake- 
field, New  York  City,  with  the  Becker  drain  or  sewer,  and 
thus  increasing  the  flow  of  filthy  substance  over,  in,  and 
upon  plaintiff's  land,  and  also  for  the  sum  of  $10,000 
damages.  That  the  justice  who  wrote  the  opinion  of  the 
court  in  De  Turckheim  v.  Thomas,  supra.,  intended  to 
limit  the  application  of  his  views  to  cases  of  that  class  is 
evident  from  this  language  (page  128  of  113  App.  Div., 
and  page  108  of  99  N.  Y.  Supp.)  : 

"1  am,  therefore,  of  the  opinion  that  where  a  demurrer 
to  the  entire  complaint  in  a  common-law  action  is  sus- 
tained, and  leave  is  given  to  the  plaintiff  to  amend,  the 
defendant  is  entitled  as  a  matter  of  right,  on  entering  the 
interlocutory  judgment,  to  tax  full  costs  to  that  time,  and 
then,  if  leave  to  amend  be  not  accepted,  on  en^^ering  final 
judgment  he  would  only  be  entitled  to  tax  the  costs  of 
entering  the  final  judgment." 

In  the  case  at  bar  the  original  pleadings  stand  and  the 
issues  are  still  to  be  tried,  and  the  judgment  entered  upon 
the   demurrer  was  simply  interlocutory,   and  not  final. 
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It  results  from  these  views  that  the  clerk  was  right  in  dis- 
allowing costs  lef ore  notice  of  trial. 
Motion  denied. 


LOUISE  J.  MERRIAM,  Bespandent,  v.  DAVID  S. 
JOHNSON,  Appeixant. 

SUPBBICB   COUBT,   APPELLATE   DIVISION^   FiBST  DePABT- 

iCENT^  Deoembeb,  1906. 
§§  649,  560. 

Replevin— Allegations  and  Proof. 

The  plaintiff  in  an  action  to  recover  damages  for  the  wrongful  de- 
tention of  her  dog  must  prove  on  the  trial  the  allegations  of  her 
complaint  that  the  chattel  has  been  concealed  so  that  it  cannot 
be  recovered  by  the  sheriff,  with  the  intent  that  it  should  not  be 
so  found  and  to  deprive  the  plaintiff  of  the  benefit  thereof,  which 
allegations  are  required  to  be  stated  in  the  complaint  by  Codq  of 
Civil  Procedure,  Section  549,  which  provides  that  a  defendant  may 
be  arrested  in  an  action  to  recover  a  chattel  that  has  been  con- 
cealed and  cannot  be  taken  by  the  sheriff,  and  with  the  intent 
that  it  should  not  be  so  taken,  and  th«f  fact  that  no  order  of  ar- 
rest, under  such  section  of  the  Code,  was  issued,  does  not  relieve 
the  plaintiff  from  the  necessity  of  proving  the  allegations  of  the 
complaint 

{Decided  December,  1906.) 

Appeal  by  defendant  from  a  decision  of  the  Appellate 
Term,  which  affirmed  a  judgment  of  the  City  Court  of 
ITew  York  for  plaintiff  in  an  action  for  damages  for  the 
detention  of  a  chattel     Reversed. 

Mr.  Francis  B.  Chedsey,  for  appellant 
Mr.  8.  K,  Lichtenstein,  for  respondent. 
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Scott,  J. — The  action  is  for  damages  for  the  deten- 
tion of  a  dog,  the  property  of  the  plaintiff,  which  had  been 
intrusted  to  defendant  for  medical  treatment.  The  com- 
plaint alleged  plaintiff's  ownership  of  the  dog,  that  it  had 
been  in  defendant's  possession,  and  that  defendant  de- 
tained it  from  plaintiff.  The  value  of  the  dog  is  alleged, 
and  judgment  is  asked  for  the  recovery  of  the  possession 
of  the  dog,  or  for  the  value  thereof  in  case  a  delivery 
cannot  be  had.  In  the  third  paragraph  of  the  complaint 
it  is  alleged: 

^^That  the  said  chattel  has  been  concealed,  removed  or 
disposed  of  so  that  it  cannot  be  found  or  taken  by  the 
sheriff,  and  with  intent  that  it  should  not  be  so  found  or 
taken  and  to  deprive  the  plaintiff  of  the  benefit  thereof." 

TSo  attempt  was  made  upon  the  trial  to  prove  this  alle- 
gation, and  for  failure  to  make  such  proof  the  defendant 
moved  that  the  complaint  be  dismissed,  and  upon  the  de- 
nial of  the  motion  duly  excepted.  A  judgment  for  plain- 
tiff resulted,  which  was  affirmed  by  the  Appellate  Term, 
and  from  the  order  of  affirmance  the  defendant,  by  per- 
mission, appeals  to  this  court. 

The  words  quoted  are  taken  from  Section  649  of  the 
Code  of  Civil  Procedure,  which  is  entitied,  "When  right 
to  arrest  depends  on  nature  of  action,"  and  which  provides 
as  follows: 

"Sec.  649.  A  defendant  may  be  arrested  in  an  action, 
as  prescribed  in  this  title,  when  the  action  is  brought  for 
either  of  the  following  causes : 

"(1)  To  recover  a  fine  or  penalty. 

"(2)  To  recover  ♦  ♦  ♦  a  chattel  where  it  is  al- 
lied in  the  complaint  that  the  chattel  or  a  part  thereof 
has  been  concealed,  removed  or  disposed  of  so  that  the  same 
cannot  be  found  or  taken  by  the  sheriff,  and  with  intent 
that  it  should  not  be  so  taken,  or  to  deprive  the  plaintiff  of 
the  benefit  thereof;  or  to  recover  for  money  received  or 
to  recover  property  or  damages  for  the  conversion  or  mis- 
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application  of  property  where  it  is  alleged  in  the  complaint 
that  tlie  money  was  received  or  the  property  was  embezzled 
or  fraudulently  misapplied  by  a  public  officer,  or  by  an  at- 
torney, solicitor  or  counsellor  or  by  any  officer  or  agent  of  a 
corporation  or  banking  association  in  the  course  of  his  em- 
ployment, or  by  a  factor,  agent,  broker  or  other  person  in 
a  fiduciary  capacity.  Where  such  an  allegation  is  made 
the  plaintiff  cannot  recover  unless  he  proves  the  same  on 
the  trial  of  the  action ;  and  a  judgment  for  the  defendant 
is  not  a  bar  to  a  new  action  to  recover  the  money  or  chat- 
tel." 

It  will  be  perceived,  on  a  careful  reading  of  this  extract 
from  Subdivision  2  of  Section  549,  that  there  are  two 
classes  of  cases  in  which  it  is  permitted  to  insert  special 
allegations  in  the  complaint  not  strictly  essential  to  the 
statement  of  a  complete  cause  of  action.  These  are  an  ac- 
tion to  recover  a  chattel,  which  is  the  case  at  bar,  and  an 
action  to  recover  money  or  property  received  in  a  fidu- 
ciary capacity.  The  general  provision  that,  where  "such 
an  allegation"  is  made,  it  must  be  proved,  obviously  ap- 
plies to  both  classes  of  actions,  because  it  is  further  pro- 
vided that,  in  case  of  failure  to  make  such  proof,  the  judg- 
ment for  defendant  shall  not  be  a  bar  to  a  new  action  to 
recover  the  money  "or  chattel." 

The  question  involved  in  this  appeal,  then,  is  whether  in 
an  action  to  recover  a  chattel,  where  the  complaint  con- 
tains the  statutory  allegations  of  fraudulent  concealment, 
the  plaintiff  may  ignore  these  allegations,  offer  no  proof 
to  sustain  them,  and  yet  recover  judgment.  The  plain 
language  of  the  Code  seems  to  require  that  the  question 
should  be  answered  in  the  negative,  and  it  would  be  nec- 
essary to  say  nothing  further,  except  for  the  fact  that  some 
confusion  upon  the  subject  seems  to  have  crept  into  the 
cases. 

The  court  below  affirmed  the  judgment  on  the  authority 
of  McGuire  v.  Bausher,  62  App.  Div.,  276,  65  N.  Y. 
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Supp.y  382,  and  in  the  course  of  its  opinion  in  that  case 
the  court  certainly  used  language  which,  taken  by  itself, 
would  seem  to  justify  the  affirmance  of  this  judgment. 
It  appears  upon  a  careful  reading  of  the  opinion,  how- 
ever, that  the  court  was  dealing  with  a  judgment  from  the 
Municipal  Court  and  based  its  decision  upon  Matter  of 
Zeitz,  12  Civ.  Proc.  R  423,  wherein  it  was  held  that 
Subdivision  4  of  Section  549  of  the  Code,  requiring  that 
fraud  must  be  proved  at  the  trial,  does  not  apply  to  the 
District  Courts  of  New  York  City  of  which  the  Munici- 
pal Court  was  the  continuation.  An  examination  of  the 
general  scheme  of  the  Code  as  to  the  right  to  arrest  the  de- 
fendant and  to  issue  a  body  execution  against  him  con- 
strains us  to  take  a  different  view  in  a  case  like  the  pres- 
ent. There  are  two  classes  of  actions  in  which  orders  of 
arrest  may  issue.  Section  549  deals  with  cases  in  which 
the  right  to  arrest  a  defendant  depends  upon  the  nature  of 
the  cause  of  action ;  that  is  to  say,  upon  the  allegations  of 
the  complaint,  for  the  nature  of  the  cause  of  action  can 
be  determined  only  by  the  allegations  of  the  complaint. 
In  actions  embraced  within  this  section,  a  body  execution 
may  issue  upon  the  judgment  whether  an  order  of  arrest 
has  been  issued  in  the  action  or  not  (Code  Civ.  Proc.,  Sect. 
1487.  Lohman  v.  Mayor,  68  App.  Div.,  12,  74  N.  Y. 
Supp.,  194;  Shorman  v.  Grinnell,  159,  N.  Y.,  60).  The 
other  class  of  cases  is  embraced  in  Section  550,  where  the 
right  to  an  order  of  arrest  depends,  not  upon  the  allega- 
tions of  the  complaint,  but  upon  extrinsic  facts  which 
could  not  properly  be  pleaded,  but  should  be  shown  by 
other  means.  In  such  cases  no  body  execution  can  issue 
unless  an  order  of  arrest  has  been  issued  and  served  and 
has  not  been  vacated  (Section  1487). 

The  history  of  Sections  549  and  550  serve  to  demon- 
strate why  in  actions  like  the  present  the  Legislature  pro- 
vided that,  in  order  to  justify  an  arrest,  lie  complaint 
must  contain  the  allegations  of  fraudulent  concealment. 
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and  that,  in  order  to  obtain  judgment  upon  such  a  com- 
plaint, these  allegations  must  be  proven.  As  the  present 
Code  was  originally  enacted,  few  cases  were  embraced  in 
Section  649.  They  were:  (1)  Actions  for  a  fine  or 
penalty.  (2)  An  action  to  recover  damages  for  a  per- 
sonal injury ;  an  injury  to  property,  other  than  the  taking, 
detention  or  conversion  of  personal  property;  breach  of 
promise  to  marry;  misconduct  or  neglect  in  office  or  in  a 
professional  employment;  fraud  or  deceit.  (3)  Actions 
to  recover  public  moneys  lost  by  the  fraud,  embezzlement, 
or  malversation  of  public  officers  or  corporations. .  These 
cases  were  declared  by  the  section  to  be  cases  where  the 
right  to  arrest  the  defendant  depends  upon  the  nature  of 
the  action.  Section  660  then  provided  a  number  of  cases 
in  which  the  defendant  might  be  arrested  when  certain 
facts  were  made  to  appear  "extrinsic  to  the  complaint." 
One  of  these  actions  was  an  action  to  recover  a  chattel,  as 
to  which  it  was  provided  that  the  defendant  might  be 
arrested  if  it  was  made  to  appear  by  allegations  extrinsic 
to  the  complaint  that  the  chattel  had  been  fraudulently 
concealed,  removed,  or  disposed  of.  While  the  Code  re- 
mained in  this  condition,  it  is  manifest  that  the  allega- 
tions of  fraudulent  concealment  had  no  proper  place  in 
the  complaint,  and  if  inserted  therein  might  be  treated 
as  surplussage.  In  1886,  however,  by  chapter  672,  p. 
960.  of  the  Laws  of  that  year.  Sections  649  and  550  were 
entirely  remodeled,  and  an  action  to  recover  a  chattel, 
wherein  fraudulent  concealment  by  the  defendant  was 
charged,  was  transferred  to  Section  549  and  included 
among  those  actions  in  which  the  right  to  arrest  depended 
upon  the  nature  of  the  action.  But  it  was  provided  now 
that  the  allegations  which  formerly  were  required  to  be 
made  extrinsic  to  the  complaint  should  now  be  included 
in  the  complaint,  and  that  the  plaintiff  might  not  recover 
judgment  unless  he  proved  these  allegations.  The  effect 
of  this  change  in  Sections  549  and  550  was  thus  stated 
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by  the  Court  of  Appeals : 

"It  was  clearly  the  intention  of  the  Legislature,  by  its 
last  amendment  of  Section  549  (that  of  1886),  to  require 
a  plaintiff  intending  to  arrest  the  defendant  to  predicate 
his  action  upon  some  ground  of  wrongdoing  mentioned  in 
the  statute,  as  a  substantial  part  of  the  cause  of  action, 
so  that  he  could  defend  himself  before  a  jury  and  re- 
cover costs,  if  such  defense  was  successful"  (Moffat  v. 
Fulton,  132  K  Y.,  507). 

The  fact  that  no  order  of  arrest  was  actually  issued  in 
the  present  case  does  not  relieve  plaintiff  from  the  neces- 
sity of  proving  her  allegations.  Since  the  action  she  has 
brought  is  now  embraced  in  Section  549,  her  right  to  issue 
a  body  execution  depends  solely  upon  the  allegations  con- 
tained in  her  complaint,  and  is  in  no  wise  affected  by  her 
failure  to  obtain  an  order  of  arrest.  The  result  would  be, 
if  this  judgment  was  affirmed,  that  the  defendant  would 
be  liable  to  be  arrested  upon  an  execution  against  his  per- 
son because  the  complaint  contained  allegations  of  wrong- 
doing of  which  no  evidence  whatever  was  offered.  It  was 
precisely  this  result  that  the  Legislature  undertook  to 
guard  against  by  requiring  that  the  allegations  of  fraudu- 
lent concealment,  if  included  in  the  complaint,  must  be 
established  in  order  to  entitle  plaintiff  to  a  judgment. 

It  results  that  the  judgment  must  be  reversed,  and  a 
new  trial  granted,  with  costs  to  the  appellant  in  this  court 
and  courts  below  to  abide  the  event.     All  concur. 
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ADELAIDE  CLIFFORD,  Respondent,  v.  DENVER 
&  RIO  GRANDE  RAILROAD  COMPANY,  Apput 

LANT. 

New  Yoek  Court  op  Appeai-s,  Apbii.,  1907. 
§§  834,  836. 

Evidence — Witnesses — Privileged  Communications, 

Code  of  Civil  Procedure,  Section  836,  authorizing  the  waiver  of 
the  provisions  of  Section  834,  which  prohibits  a  physician  from 
disclosing  any  information  which  he  acquired  in  attending  a  pa- 
tient in  a  professional  capacity  which  was  necessary  to  enable 
him  to  act  in  that  capacity,  does  not  permit  the  plaintiff,  in  an 
action  for  damages  for  negligent  injuries,  to  take,  under  a  com- 
mission, the  testimony  of  a  physician  who  attended  her  at  the 
time  the  injuries  were  inflicted,  and  to  object  to  the  reading  of 
such  testimony  before  the  jury  solely  upon  the  ground  that  the 
matters  relate  to  confidential  communications. 

(Decided  April,  1907.) 

Appeal  by  defendant  fronoi  a  judgment  of  the  Appellate 
Division  which  affirmed  a  judgment  in  favor  of  the  plain- 
tiff in  an  action  for  negligent  injuries.     Reversed. 

Upon  the  trial  of  this  action  evidence  was  given  tend- 
ing to  show  that  the  plaintiff,  while  a  passenger  on  a  train 
of  the  defendant  at  Alamosa,  Colo.,  met  with  an  accident 
caused  wholly  by  its  negligence.  Whether  she  was  in- 
jured internally  was  sharply  contested.  During  the  two 
nights  immediately  following  the  accident  she  assisted  in 
the  performance  of  a  theatrical  company  of  which  she  waa 
a  member,  acting  a  juvenile  part,  which  required  her  "to 
dance  quite  a  good  deal."  At  the  close  of  the  perform- 
ance on  the  second  night,  according  to  her  testimony,  she 
fell  upon  the  stage,  and  after  that  could  work  no  more  for 
many  months.     The  jury  found  a  substantial  verdict  in. 
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her  favor,  and  the  judgment  entered  thereon  was  affirmed 
by  the  Appellate  Division,  'two  of  the  justices  dissenting. 
The  defendant  appealed  to  this  court. 

Mr.  Bush  Taggart,  for  appellant. 

Mr,  Isaac  N.  Jacdbson,  for  respondent. 

Vann,  J. — Five  days  after  the  plaintiff  was  injured 
she  went  to  St  Mary's  Hospital  in  Grande  Junction, 
Colo.,  where  she  was  treated  by  Dr.  Hanson,  a  physician 
and  surgeon.  After  issue  was  joined  she  caused  a  com- 
mission to  be  issued  for  the  examination  of  the  doctor  as 
a  witness  in  her  behalf.  Interrogatories  prepared  by  her 
counsel  and  cross-interrogatories  prepared  by  the  counsel 
for  the  defendant  were  annexed  to  the  commission,  which 
was  duly  executed  and  returned.  The  plaintiff  rested 
without  reading  any  part  of  the  testimony  thus  taken,  but, 
when  the  case  was  with  the  defendant,  its  counsel  offered 
the  deposition  in  evidence  and  was  permitted  to  read  the 
answers  to  the  first  four  direct  interrogatories,  which 
showed  that  the  witness  was  a  physician  and  surgeon,  and 
that  he  attended  the  plaintiff  for  four  or  five  days  whilo 
she  was  in  the  hospital.  The  answers  to  the  rest  of  the 
direct  interrogatories  and  to  the  most  of  the  cross-inter- 
rogatories were  objected  to  by  the  plaintiff  and  excluded 
as  incompetent,  because  the  witness  divulged  "facts  which 
he  acquired  in  his  professional  capacity  as  physician  to 
the  plaintiff."  The  direct  interrogatories  called  upon  Dr. 
Hansen  to  state  whether  he  examined  the  plaintiff  and 
what  the  examination  disclosed;  whether  she  was  suffer- 
ing from  injuries,  and,  if  so  to  describe  them;  whether 
she  complained  of  pain,  and,  if  so,  of  what  kind;  if  she 
was  suffering  from  shock,  to  describe  the  same  fully  and 
in  detail ;  whether  from  the  information  thus  acquired  he 
could  state  with  reasonable  certainty  that  the  injuries  were 
of  a  permanent  nature,  etc.     The  cross-interrogatories  ob- 
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jected  to  called  on  the  witness  to  state  whether  the  plain- 
tiff complained  of  any  pain  other  than  that  caused  by 
pleurisy;  if  there  was  any  trouble  except  pleurisy,  to 
state  its  nature;  if  she  was  suffering  from  inflamed  ova- 
ries, whether  such  a  condition  could  result  from  an  ex- 
ternal blow  or  shock  so  slight  as  to  leave  no  external  sign 
of  injury,  etc.  Each  question  of  both  series  was  read  by 
itself,  and  each  ruling  excluding  the  answer  upon  the 
ground  stated  was  separately  excepted  to. 

The  Revised  Statutes  formerly  provided  and  the  Code 
of  Civil  Procedure  now  provides  that  a  physician  "shall 
not  be  allowed  to  disclose  any  information  which  he  ac- 
quired in  attending  a  patient,  in  a  professional  capacity, 
and  which  was  necessary  to  enable  him  to  act  in  that  ca- 
pacity" (8  Rev.  St.  [6th  Ed.]  p.  671,  pt  3,  c  7,  tit  3, 
Sect.  119;  Code  Civ.  Proc.,  Sect.  834).  The  Revised 
Statutes,  however,  and  not  provide  whether  or  when  or 
how  the  patient  could  waive  his  right  to  object  to  the  dis- 
closure. The  first  provision  that  we  find  relating  to  that 
subject  appeared  in  the  Code  of  Civil  Procedure,  as  first 
enacted,  which  provided  that  the  prohibition  should  "apply 
to  every  examination  of  a  person  as  a  witness,  unless"  it 
was  "expressly  waived"  by  the  patient  (Laws  1876,  p.  1, 
c  448;  Laws  1877,  p.  459,  c.  416,  Sect  836).  In  1891 
it  was  provided  that  the  phohibition  against  disclosure 
should  "apply  to  any  examination  of  a  person  as  a  witness 
unless  the  provisions  thereof  are  expressly  waived  on  the 
trial  or  examination"  by  the  patient.  A  physician  was 
further  authorized  to  disclose  certain  information,  some- 
what limited  in  character,  acquired  in  attending  a  patient 
since  deceased,  "when  the  provisions  of  Section  834  have 
been  expressly  waived"  on  the  "trial  or  examination  by 
the  personal  representatives  of  the  deceased  patient" 
(Laws  1891,  p.  736,  c.  381).  An  amendment  made  in 
1892  is  not  now  important,  but  for  convenience  of  exam- 
ination we  cite  the  Laws  of  1892,  p.  1042,  c.  614.     In 


VOLUME  38.  199 


Clifford  V.  Denver  &  Rio  Grande  R.  Co. 


1893  the  right  to  expressly  waive  the  restriction  was  ex- 
tended, when  the  patient  was  deceased,  to  "the  surviving 
husband,  widow  or  any  heir  at  law  or  any  of  the  next  of 
kin."  The  following  provisions  were  added :  "But  noth- 
ing herein  contained  shall  be  construed  to  disqualify  an  at- 
torney in  the  probate  of  a  will  heretofore  executed  or 
offered  for  probate  or  hereafter  to  be  executed  or  offered 
for  probate  from  becoming  a  witness,  as  to  its  prepara- 
tion and  execution  in  case  such  attorney  is  one  of  the 
subscribing  witnesses  thereto.  In  an  action  for  the  recov- 
ery of  damages  for  a  personal  injury  the  testimony  of  a 
physician  or  surgeon  attached  to  any  hospital,  dispensary 
or  other  charitable  institution  as  to  information  which  he 
acquired  in  attending  a  patient  in  a  professional  capacity, 
at  such  hospital,  dispensary,  or  other  charitable  institu- 
tion shall  be  taken  before  a  referee  appointed  by  a  judge  of 
the  court  in  which  such  action  is  pending ;  provided,  how- 
ever, that  any  judge  of  such  court  at  any  time  in  his  dis- 
cretion may,  notwithstanding  such  deposition,  order  that 
a  subpoena  issue  for  the  attendance  and  examination  of 
such  physician  or  surgeon  upon  the  trial  of  the  action." 
(Laws  1893,  p.  580,  c.  295,  amending  Code.  Civ.  Proc, 
Sect.  836).  In  1899  the  section  was  left  unchanged,  except 
that  the  following  addition  was  made  thereto:  "The 
waivers  herein  provided  for  must  be  made  in  open  court, 
on  the  trial  of  the  action,  or  proceeding,  and  a  paper  exe- 
cuted by  a  party  prior  to  the  trial,  providing  for  such 
waiver  shall  be  insufficient  as  such  a  waiver.  But  the  at- 
torneys for  the  respective  parties  may,  prior  to  the  trial^ 
stipulate  for  such  waiver,  and  the  same  shall  be  sufficient 
therefor"  (Laws  1899,  p.  69,  c.  53).  In  1904  Sections 
834  and  836  were  so  amended  as  to  extend  the  provisions 
thereof  to  professional  or  registered  nurses,  but  no  other 
change  was  made  (Laws  1904,  p.  874,  c.  331).  Thus  leg- 
islation, starting  with  no  regulation  upon  the  subject  of 
waiver,  in  1877  allowed  an  express  waiver,  in  1891  an  ex- 
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press  waiver  "upon  the  trial  or  examination,"  aijJ  since 
1899  an  express  waiver  "upon  the  trial  or  examination" 
when  made  in  open  court,  with  no  right  to  waive,  by  a 
paper  executed  prior  to  the  trial,  except  by  the  stipulation 
of  the  attorneys  for  the  respective  parties.  The  prohi- 
bition applies  "to  any  examination  of  a  person  as  a  wit- 
ness," unless  it  is  waived  as  thus  provided. 

It  must  be  conceded  that  the  language  of  the  statute  now 
in  force,  when  read  by  itself,  is  broad  enough  to  justify 
the  rulings  of  the  trial  court.     However,  in  order  to  learn 
the  meaning  of  a  statute  which  has  been  frequently  amend- 
ed, it  is  not  always  enough  to  read  the  statute  alone  with- 
out searching  for  the  reasons  which  led  to  the  various 
amendments.     WTien  a  law  works  well  and  satisfies  the 
judgment  of  the  bar  and  the  public,  there  is  no  occasion 
for  change ;  but,  when  something  has  been  overlooked  and 
the  defect  is  discovered  by  the  practical  test  of  litigation, 
the  Legislature  is  apt  to  respond.     Changes  in  legislation 
upon  a  subject,  therefore,  should  be  studied  in  connection 
with  the  decisions  of  the  courts  relating  thereto,  so  as  to 
see  whether  the  action  of  the  courts  led  to  the  action  of  the 
Legislature,  and  thus  to  interpret  the  command  of  the 
statute  in  the  light  of  the  evil  it  sought  to  remedy.     Even 
under  the  Revised  Statutes,  it  was  held  that,  although  the 
rule  was  peremptory,  still  as  it  was  made  for  the  benefit 
of  the  patient  he  could  waive  it  and  allow  the  physician 
to  testify  (Cahen  v.  Continental  Life  Ins.  Co.,  9  Jones  & 
S.,  296,  304).     During  the  long  period  when  an  express 
waiver  was  allowed,  but  no  method  was  prescribed,  the 
courts  upheld  any  method  by  which  the  patient  clearly  ex- 
pressed an  intention  to  waive  his  right  to  object.     Acts 
under  some  circumstances,  silence  under  others,  declara- 
tions both  verbal  and  written,  upon  the  trial  and  in  ad- 
vance of  it,  were  held  sufficient.     We  cite  a  few  of  the 
earlier  cases  to  illustrate  the  subject  before  we  come  to 
those  decisions,  which,  as  we  think,  induced  the  Legisla- 
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ture  to  make  the  changes  relied  upon  by  the  respondent  to 
sustain  the  rulings  in  question  (Matter  of  Coleman,  111 
N.  Y.,  220,  227;  Hoyt  v.  Hoyt,  112  K  Y.,  493;  Albert! 
V.  K  Y.,  L.  E.  &  W.  R.  R.  Co.,  118  K  Y.,  77,  85; 
Masterson  v.  Boyce,  63  Hun.,  630;  Marx  v.  Manhattan 
Ry.  Co.,  56  Hun.,  575 ;  Matter  of  Freeman,  46  Hun.,  458, 
463). 

In  the  course  of  time  certain  corporations  insisted  upon 
written  waivers  in  contracts  of  life  insurance  made  long  in 
advance,  as  it  was  expected,  of  the  death  of  the  insured. 
Thus,  in  a  case  decided  in  1894  the  application,  which  was 
made  a  part  of  the  contract,  contained  the  following  stipu- 
lation: "And  for  myself  and  for  any  person  accepting 
or  acquiring  any  interest  in  any  benefit  certificate  issued 
on  this  application,  I  hereby  expressly  waive  any  and  all 
provisions  of  law  now  existing,  or  that  may  hereafter  exist, 
preventing  any  physician  from  disclosing  any  information 
acquired  in  attending  me  in  a  professional  capacity,  or  other^ 
wise,  or  rendering  him  incompetent  as  a  witness  in  any  way 
whatever,  and  I  hereby  consent  and  request  that  any  such 
physician  testify  concerning  my  health  and  physical  condi- 
tion, past,  present  and  future."  It  was  held  that  such  a  waiver 
was  effective  and  had  reference  to  a  trial  after  the  death 
of  the  insured,  as  there  could  be  no  occasion  to  use  it  until 
then  (Foley  v.  Royal  Arcanum,  78  Hun.,  222,  227,  28 
N.  Y.,  Supp.,  952,  955).  In  1895  the  same  court  held 
the  same  way  in  a  case  where  it  was  agreed  in  an  appli- 
cation for  life  insurance  that  "the  provisions  of  Section 
834  of  the  Code  of  Civil  Procedure  of  the  State  of  New 
York  and  of  similar  provisions  in  the  laws  of  other  States 
are  hereby  waived,  and  it  is  expressly  consented  and  stipu- 
lated that  in  any  suit  on  the  policy  herein  applied  for  any 
physician  who  has  attended  or  may  hereafter  attend  the 
insured  may  disclose  any  information  acquired  by  him 
in  any  wise  affecting  the  disclosures  and  warranties  here- 
in made"  (Dougherty  v.  Metr.  Life  Ins.  Co.,  87  Hun.,  16. 
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17,  33,  N.  Y.  Supp.,  873,  874).  In  deciding  the  case 
last  cited  the  court  said:  "The  statute  imposed  silence 
upon  the  physician  for  the  protection  of  the  patient.  The 
Legislature  locked  up  the  secret  and  gave  the  key  to  the 
patient.  He  can  forego  the  privilege  and  unlock  the 
mouth  of  the  doctor.  The  statute  requires  that  to  be  done 
expressly  upon  the  trial,  but  there  is  no  method  prescribed 
for  the  accomplishment  of  the  object.  ♦  ♦  *  The 
reasonable  construction  of  the  statute,  therefore,  is  that 
the  provisions  are  expressly  waived  upon  the  trial  if  a 
proper  stipulation  to  that  effect  be  produced  thereat  and 
entered  upon  the  record  regardless  of  the  time  when  the 
waiver  was  executed."  A  similar  stipulation  in  an  ap- 
plication for  a  policy  considered  by  one  of  the  federal 
courts  in  188S  was  held  to  be  binding  on  the  beneficiary. 
The  court  said :  "As  the  patient  is  at  liberty  to  waive  the 
privilege  which  the  law  affords  him,  it  appears  to  me  that 
it  is  immaterial  whether  the  patient  waives  the  privilege 
by  calling  the  physician  to  testify  in  his  behalf,  or  whether 
he  waives  it,  as  in  this  case,  by  a  clause  contained  in  the 
contract  on  which  the  suit  is  brought;  and  if  the  patient 
himself  waives  the  privilege  by  a  clause  contained  in  the 
contract,  that  waiver  in  my  judgment  is  binding  on  any 
one  who  claims  under  the  contract,  whether  it  be  the  pa- 
tient himself  or  his  representative."  Adreveno  v.  Mutual 
Reserve  Life  Assoc.  34  Fed.  870.  While  this  court  took 
a  different  view  when  the  question  reached  it,  that  was  not 
until  after  the  amendment  of  1899  had  been  passed. 
Holden  v.  Metr.  Life  Ins.  Co.,  165  N.  Y.  13,  reversing  11 
App.  Div.  426,  42  N.  Y.  Supp.  310. 

In  the  meantime  it  seemed  clear,  inasmuch  as  four 
courts  had  held  a  waiver  by  contract  good,  that  in  a  short 
time  no  policy  of  life  insurance  would  be  written  unless  a 
waiver  of  the  statute  was  made  part  of  the  contract,  and 
hence  the  Legislature  provided  that  the  waiver  "must  be 
made  in  open  court  on  the  trial  of  the  a'^tion  or  proceeding 
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and  a  paper  executed  by  a  party  prior  to  the  trial,  pro- 
viding for  such  waiver,  shall  be  insufficient  as  such  a 
waiver."  It  added,  however,  that  "the  attorneys  for  the 
respective  parties"  might  "prior  to  the  trial  stipulate  for 
such  waiver."  The  object  of  the  amendment,  in  our 
judgment,  was  to  meet  the  situation  created  by  the  under- 
writers and  these  decisions,  by  preventing  the  virtual  re- 
peal of  the  statute  as  to  an  extensive  class  of  contracts. 
Holden  Case,  supra.  But  one  act  was  specified  in  the 
limitation,  and  that  was  the  execution  of  a  paper  by  a 
party  before  the  trial.  Clearly  the  Legislature  did  not 
mean  that  the  patient  could  not  waive  the  statute  by  call- 
ing the  physician  and  examining  him  at  the  trial,  or  by  not 
objecting  if  the  other  party  called  him.  We  think  it  was 
not  intended,  in  the  absence  of  any  specification  to  that 
effect,  to  prevent  other  acts  from  constituting  a  waiver 
when  the  necessary  result  thereof  would  take  the  case  out 
of  the  spirit  of  the  statute.  The  object  of  section  834  is 
to  prevent  the  disclosure  of  delicate  and  confidential  mat- 
ters, which  might  humiliate  the  patient  in  his  lifetime  and 
disgrace  his  memory  when  dead,  so  as  to  enable  him  to 
consult  a  physician  in  safety,  knowing  that  his  lips  would 
be  sealed  by  the  law,  until  he  himself  removed  the  seal. 
When,  however,  the  patient  forces  the  physician  to  tell  all 
he  knows  upon  the  subject,  and  thus  publishes  to  the  world 
all  that  he  might  have  kept  secret,  he  no  longer  needs  the 
protection  of  the  statute,  and  withdraws  himself  from 
the  spirit  of  the  prohibition.  That  is  the  logical  and 
necessary  effect  of  such  an  act,  and,  if  the  Legislature  had 
intended  to  prevent  that  result,  we  think  it  would  have 
said  so  in  specific  terms. 

The  subject  is  illustrated  by  a  case  decided  in  this  court 
prior  to  the  amendment  of  1899,  in  which  it  appeared  that 
the  plaintiff  had  sued  a  railroad  company  to  recover 
damages  for  personal  injuries,  and  upon  the  first  trial  of 
the  action  she  called  her  attending  physician,  who  testified 
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as  to  all  the  facts  bearing  upon  her  physicial  condition 
learned  by  him  while  treating  her,  but  upon  the  second 
trial,  when  the  same  witness  was  called  by  the  defendant 
to  testify  to  the  same  facts,  his  evidence  was  excluded. 
This  court,  however,  held  that  the  evidence  should  have 
been  received,  and  the  judges,  with  one  exception,  united 
with  Chief  Judge  Ruger  in  saying:  "The  patient  cannot 
use  this  privilege  both  as  a  sword  and  a  shield,  to  waive 
when  it  inures  to  her  advantage  and  wield  when  it  does 
not.  After  its  publication  no  further  injury  can  be  in- 
flicted upon  the  rights  and  interests  which  the  statute  was 
intended  to  protect  and  there  is  not  further  reason  for  its 
enforcement.  The  nature  of  the  information  is  of  such  a 
character  that  when  it  is  once  divulged  in  legal  proceedings 
it  cannot  be  again  hidden  or  concealed.  It  is  then  open  to 
the  consideration  of  the  entire  public,  and  the  privilege  of 
forbidding  its  reputation  is  not  conferred  by  statute.  The 
consent  having  been  once  given  and  acted  upon  cannot  be 
recalled,  and  the  patient  can  never  be  restored  to  the  con- 
dition which  the  statute,  from  motives  of  public  policy,  has 
sought  to  protect."  McKinney  v  Grand  Street,  P.  P.  & 
F.  R.  R.,  104  N.  Y.  352,  355. 

In  another  case,  decided  in  1895,  it  was  held,  as  correct- 
ly stated  in  the  headnote,  that  "when  a  party  who  has  been 
atended  by  two  physicians  in  their  professional  capacity  at 
the  same  examination  or  consultation,  both  holding  pro- 
fessional relations  to  him,  calls  one  of  them  as  a  witness  in 
his  own  behalf  in  an  action  in  which  the  party's  condition 
as  it  appeared  at  such  consultation  is  the  important  ques- 
tion, to  prove  what  took  place  or  what  the  witness  then 
learned,  he  thereby  waives  the  privilege  conferred  by  sec- 
tion 834  of  the  Code  of  Civil  Procedure,  and  loses  his 
right  to  object  to  the  testimony  of  the  other  physician  if 
called  by  the  opposite  party  to  testify  as  to  the  same  tran- 
saction." Judge  O'Brien  wrote  for  all  the  judges  as  fol- 
lows :     "In  this  case  it  was  the  privilege  of  the  plaintiff  to 
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insist  that  both  physicians  should  remain  silent  as  to  all 
information  they  obtained  at  the  consultation,  but  she 
waived  this  privilege  when  she  called  Dr.  Payne  as  a 
witness  and  required  him  to  disclose  it.  The  plaintiff 
could  not  serve  her  privilege  and  waive  it  in  part  and  re- 
tain it  in  part.  If  she  waived  it  at  all,  it  then  ceased  to 
exist — ^not  partially,  but  entirely.  The  testimony  of  Dr. 
Payne,  having  been  given  in  her  behalf,  every  reason  for 
excluding  that  of  his  associates  ceased.  The  whole  ques- 
tion turns  upon  the  legal  consequence  of  the  plaintiff's  act 
in  calling  one  of  the  physicians  as  a  witness.  She  then 
freely  uncovered  and  made  public  what  before  was  private 
and  confidential.  It  amounted  to  a  consent  on  her  part 
that  all  who  were  present  at  the  interview  might  speak 
freely  as  to  what  took  place.  The  seal  of  confidence  was 
removed  entirely,  not  merely  broken  into  two  parts  and 
one  part  removed  and  the  other  retained."  Morris  v.  N. 
Y.,  O.  &  W.  Ry.  Co.,  148  N.  Y.  88,  92. 

The  amendment  of  1899  must  be  read  in  the  light  of 
the  object  of  the  statute,  which  was  to  prevent  the  dis- 
closure of  a  patient's  secrets  against  his  will,  not  to  inter- 
pose an  obstacle  to  the  administration  of  justice  by  sup- 
pressing facts  already  made  public  by  the  patient  himself 
in  a  legal  proceeding.  The  Legislature  did  not  intend  to 
allow  a  party  to  cause  a  record  to  be  made  and  filed  in  a 
public  ofiice  in  which  the  testimony  of  his  physician,  taken 
at  his  instance,  is  set  forth  at  large,  stating  confidential 
facts  material  in  controversy  with  another  party,  and  then 
to  prevent  that  evidence  from  being  read  before  the  jur} 
by  advancing  as  his  only  objection  that  it  would  divulge 
private  matters.  The  language  of  the  section  limiting 
waivers  to  such  as  are  made  in  open  court  on  the  trial  ol 
an  action  or  by  the  stipulation  of  the  attorneys  for  the  re- 
spective parties  should  be  so  construed  as  to  promote,  not 
to  defeat  the  purpose  of  the  statute.  While  there  is  no 
doubt  that  the  examination  of  a  witness  under  a  commis* 
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sion  cannot  be  regarded  for  all  purposes  as  part  of  the 
trial,  still  the  taking  of  testimony  to  be  used  as  evidence 
by  either  party  may  well  be  regarded  as  a  part  thereof  so 
far  as  it  affects  the  question  now  before  us.  The  applica- 
tion for  a  commission  is  made  in  open  court,  to  take 
evidence  to  prove  or  disprove  the  issue.  It  is  a  proceeding 
authorized  by  law  to  compel  a  witness  to  give  evidence  to 
be  used  in  deciding  the  case.  Although  preliminary  to 
the  formal  trial  in  point  of  time,  in  substance  it  may  be 
held  so  much  a  part  of  the  trial  as  to  comply  with  the 
amendment  of  1899,  passed  for  the  purpose,  already 
pointed  out,  of  preventing  waivers  by  contract  made  long 
before  the  commencement  of  the  action.  Schlotterer  v. 
Brooklyn  &  N.  T.  Ferry  Co.,  89  App.  Div.  508,  510,  85 
N.  Y.  Supp.  608 ;  Cole  v.  Sweet,  187  N.  Y.  488. 

Moreover,  when  the  plaintiff  moved  for  a  conmiission 
to  examine  Dr.  Hanson,  her  attorneys  either  signed  a 
notice  of  motion  or  a  stipulation  for  that  purpose.  In- 
terrogatories were  prepared  and  signed  by  her  attorneys, 
calling  upon  the  witness  to  disclose,  in  full,  information 
which  he  had  acquired  while  attending  her  in  a  profession- 
al capacity.  Cross-interrogatories  were  prepared  by  the 
other  party  at  some  expense  and  annexed  to  the  commis- 
sion. I  think  that  the  attorneys  for  the  respective  parties 
thus  stipulated  a  waiver  of  section  834  as  permitted  by 
section  836,  for  they  signed  papers,  in  a  legal  proceeding 
taken  in  this  action,  which  could  have  no  practical  effect 
unless  they  operated  as  a  waiver.  Neither  the  form  nor 
the  contents  of  the  stipulation  is  prescribed,  and  hence 
whatever  shows  a  clear  intention  to  surrender  the  protec- 
tion of  the  statute  is  sufficient.  Interrogatories  asking 
the  doctor  to  tell  what  his  examination  of  the  plaintiff 
disclosed,  to  describe  her  injuries  and  the  like,  show  an 
unmistakable  intention  to  make  public  all  the  informa- 
tion that  he  had  acquired  in  attending  her.  A  voluntary 
disclosure  of  the  privileged  testimony  is  conclusive  evi- 
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dence  of  an  intention  to  waive  the  privilege.  The  ques- 
tions could  not  be  ansv/cred  without  making  a  full  dis- 
closure, and  hence  they  necessarily  show  that  to  have  been 
the  intention,  which  is  the  essence  of  a  waiver.  If  the 
plaintiff  could  thus,  through  what  may  fairly  be  held  to  be 
the  stipulation  of  her  attorneys,  force  the  doctor  to  give 
evidence  and  could  then  object  to  such  evidence  being  used 
in  the  only  way  authorized  by  law,  she  could  mock  the 
court  and  bring  ridicule  upon  its  process  with  impunity. 
The  courts  should  not  permit  their  remedies  to  be  trifled 
with,  nor  at  the  election  of  one  party,  and  to  the  injury  of 
the  other,  turned  into  a  vain  and  empty  ceremony.  The 
necessary  effect  of  signing  the  various  papers  for  the  com- 
mission, including  the  direct  and  cross-interrogatories 
callling  specifically  for  the  precise  information  which 
the  statute  keeps  secret  unless  waived,  as  I  think,  consti- 
tutes a  waiver  of  the  prohibition  by  the  stipulation  of  the 
attorneys  for  the  respective  parties.  Upon  this  ground 
I  base  my  vote  for  reversal. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted  with  costs  to  abide  the  event. 

O'Brien,  Edward  T.  Bartlett,  Haight,  and  Chase,  JJ., 
concur;  CuUen,  C.  J.,  and  Hiscock,  J.,  concur  on  the 
ground  first  stated  in  the  opinion. 

Judgment  reversed,  etc. 
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JOHN  A.  SMITH,  et  al..  Appellants,  v.  ELMER  A. 
HOLDEN,  ET  AL.,  Respondents. 

SUPBEME    COITBT,   APPELLATE    DIVISION,    FiBST    DbPABT- 

MENT,  Januaby,  1907. 
§2658a. 

Wills— Contest— Certifying  Record  to  Supreme  Court. 

The  failure  of  the  Surrogate  to  transmit  to  the  Supreme  Grart  m 
certified  copy  of  the  record  of  the  probate  of  a  will,  as  required 
by  Code  of  Civil  Procedure,  Section  2653a,  when  actions  are 
brought  in  that  court  to  determine  the  validity  of  the  probate, 
does  not  justify  a  dismissal  of  the  complaint,  where  the  pleadings 
of  both  parties  allege  the  admission  of  the  will  to  probate  and 
the  decree  entered  thereon. 

(Decided  January,  1907.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  Trial 
Term  of  Queens  County  dismissing  the  complaint  in  an 
action  to  determine  the  validity  of  the  probate  of  a  will. 
Reserved. 

Messrs.  James  H.  HicJcey  (Henry  W.  Bridges,  on  the 
brief)  for  appellants. 

Mr.  Harrison  8.  Moore,  for  respondents. 

•  Rich,  J. — This  action  was  brought,  under  the  pro- 
visions of  section  2653a  of  the  Code  of  Civil  Procedure, 
to  determine  the  valadity  of  the  probate  of  the  last  will 
and  testament  of  one  Phebe  Anna  Berrian.  The  plain- 
tiffs are  her  heirs  at  law  and  next  of  kin,  and  the  de- 
fendants are  her  legatees,  devisees,  and  executors.  Her 
will  was  admitted  to  probate  on  June  27,  1905,  by  the 
surrogates  of  Queens  County.     The  plaintiffs  filed  their 
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Bommons  and  complaint,  with  proof  of  service  thereof,  in 
the  office  of  the  clerk  of  the  county  of  Queens  on  October 
18,  1905,  and  said  clerk  on  January  15,  1906,  caused  hi» 
certificate  that  an  action  had  been  commenced  to  determine 
the  validity  of  the  probate  of  said  will  to  be  served  on  the 
surrogate,  as  required  by  the  section  imder  which  the  ac- 
tion is  brought.  The  surrogate  did  not  transmit  a  certified 
copy  of  his  record  to  the  Supreme  Court  as  the  section 
of  the  Code  (2653a)  requires.  The  action  was  upon  the 
calendar  of  the  April,  1906,  Queens  County  Trial  Term^ 
and  when  reached  in  its  regular  order  was  moved  by  the 
plaintiffs,  and  a  jury  impaneled,  immediately  folowing 
which  counsel  for  defendants  moved  to  dismiss  the  com- 
plaint upon  the  ground  that  the  record  in  the  Surrogate's 
Court  had  not  been  transmitted  to  the  court,  and  that  with- 
out its  presence  the  trial  could  not  proceed.  The  plain- 
tiffs' counsel  thereupon  filed  two  certificates  of  the  clerk 
of  the  court,  showing  the  filing  of  the  summons  and  com- 
plaint in  his  office,  his  certificate  of  the  procedure  and 
pendency  of  the  action  to  the  surrogate,  and  the  omission 
of  the  latter  to  transmit  the  record.  The  learned  trial 
justice  granted  the  defendants'  motion,  and  judgment  was 
accordingly  entered  dismissing  the  complaint  upon  the 
merits,  from  which  judgment  this  appeal  is  taken. 

The  only  question  presented  by  the  record  for  our  con- 
sideration is  whether  the  omission  of  the  surrogate  to  per- 
form the  duty  devolved  upon  him  by  section  26538  of  the 
Code  furnished  a  legal  ground  for  the  dismissal  of  the 
complaint,  and  this  question  must  be  answered  in  the 
negative.  No  absolute  duty  rested  upon  the  plaintiffs  to 
have  the  record  in  court,  the  omission  of  which  justified 
so  severe  a  punishment  as  the  dismissal  of  their  complaint 
upon  the  merits.  The  pleadings  of  both  parties  allege 
the  admission  to  probate  of  the  will  and  the  decree  entered 
thereon,  which  is  sufficient  to  give  jurisdiction  to  the  trial 
court.     The  section  provides  that  the  party  sustaining  the 
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will  shall  be  entitled  to  open  and  dose  the  evidence  and 
argument  '^He  shall  offer  the  will  in  probate  and  rest 
The  other  party  shall  then  offer  his  evidence."  Until  the 
defendants  had  complied  with  the  Code  requirements  the 
case  was  with  them,  and  a  motion  to  dismiss  could  not  be 
entertained.  Were  it  conceded^  as  contended  by  the  re- 
spondentSy  that  the  power  to  dismiss  was  vested  in  the  trial 
court  at  that  stage  of  the  case,  the  judgment  would  never- 
theless have  to  be  reversed ;  for  it  dismisses  the  complaint 
on  the  merits.  No  evidence  had  been  offered  establishing 
the  merits,  and  the  court  was  without  power  to  divest  the 
plaintiffs  of  their  right  to  a  new  action  by  basing  its 
adjudication  on  the  merits. 

The  judgment  must  be  reversed.. 

Judgment  reversed,  and  new  trial  granted;  costs  to 
abide  the  final  award  of  costs.     All  concur. 


MATTER  OF  DITTRICH. 

Nbw  Yobk  Subsooate's  Court,  Euros  County, 
Decembeb,  1906. 


§2580. 

Appeal— Bond— ^tay— Accounting. 

An  undertaking  must  be  filed,  as  required  by  Code  of  Civil  Pro- 
cedure, Section  2580,  in  an  amount  to  be  fixed  by  the  Surrogate 
or  by  a  Judge  of  the  Appellate  Court,  to  obtain  a  stay  of  pro- 
ceedings upon  an  appeal  from  a  decree  of  the  Surrogate  remov- 
ing the  appellant  as  executrix  and  directing  an  accounting. 

(Decided  December,  1906.) 

Motion  to  vacate  approval  of  bond  on  appeal.     Granted. 


VOLUME  38.  211 


Matter  of  Dittrich. 


Messrs.  Phelps,  Evens  &  East,  for  petitioner. 
Messrs.  J.  B.  dc  W.  W.  Buckley,  for  respondent. 
Mr.  Prank  O.  Coffey,  for  intervener. 

Chtirch,  S. — The  question  of  practice  which  arises  on 
this  motion  is  unusual,  and  is  the  result  of  the  novel 
scheme  devised  by  the  appellant  to  obtain  a  stay  by  giving 
a  meager  bond  therefor.  For  a  proper  appreciation  of 
this  question  a  careful  recital  of  the  circumstances  will 
be  necessary. 

A  decree  was  made  herein  removing  the  appellant  as 
executrix  of  the  estate  of  the  deceased,  and  containing  the 
usual  provisions  required  by  the  Code  respecting  account- 
ing by  such  removed  executrix.  In  pursuance  of  such 
decree  the  removed  executrix  filed  her  account,  by  which 
it  appears  that  she  conceded  she  had  in  her  possession  in 
her  representative  capacity  certain  personal  property. 
This  was  delivered  to  her  coexecutor,  she  taking  his  re- 
ceipt therefor.  At  the  time  this  was  done  the  coexecutor 
contended  that  the  amount  was  insufficient,  and  that  there 
were  various  items  of  property  of  the  deceased  omitted 
therefrom,  and  objections  were  filed  by  him  to  such  ac- 
count, in  which  he  sought  to  surcharge  the  removed  execu- 
trix with  the  same.  The  removed  executrix  then  filed 
her  notice  of  appeal  to  the  Appellate  Division  from  such 
decree  of  removal,  and  gave  the  usual  bond  necessary  to 
entitle  her  to  appeal  for  the  sum  of  $250.  In  addition 
she  gave  another  bond,  which  is  the  subject  of  this  mo- 
tion. This  bond  recited  that  she  had  filed  her  account, 
had  delivered  all  of  the  property  of  the  deceased  which 
had  come  into  her  possession  to  her  coexecutor  and  that 
there  remained  in  dispute,  therefore,  the  sum  of  but  $70, 
which  was  the  amount  of  costs  in  the  decree  of  removal. 
The  surviving  executor  thereupon  moves  to  vacate  the  ap- 
proval upon  such  bond  and  to  vacate  such  bond,  on  the 
ground  that  the  recital  of  the  delivery  of  the  property  in 
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question  contained  therein  is  a  false  recital  of  fact,  and 
that  for  this  reason  no  proper  bond  has  been  given.  This 
iSy  of  course,  opposed  by  the  appellant  upon  the  conten- 
tion that,  there  not  having  been  an  exception  to  the 
sufficiency  of  such  bond  and  the  requirement  that  the 
sureties  justify,  the  respondent  is  precluded  from  making 
this  motion. 

The  attorney  for  the  appellant  is  certainly  entitled  to 
credit  for  his  ingenuity  in  effecting  this  novel  scheme  by 
which,  under  a  practically  nominal  bond,  he  may  obtain 
a  stay  and  yet  remain  in  possession  of  property  of  con- 
siderable value.  Irrespective  of  the  provisions  of  the 
Code,  it  is  manifest  that  it  is  contrary  to  the  spirit  of  the 
theory  upon  which  appeals  are  authorized  to  sanction  the 
procedure  adopted  by  the  appellant.  But  in  determining 
this  question  it  is  not  necessary  to  depend  solely  upon 
equitable  principles,  or  upon  any  general  theory  of  what  is 
a  desirable  and  proper  practice.  The  source  of  authority 
is  found  in  the  provisions  of  the  Code  concerning  appeals, 
the  manner  of  taking  them,  and  their  effect  when  taken. 
By  turning  to  section  2678  of  the  Code  of  Civil  Procedure, 
we  find  that  it  is  provided  that  an  appeal  from  a  decree 
directing  the  payment  of  money  does  not  stay  the  execu- 
tion of  the  decree  unless  a  certain  undertaking  is  given. 
Section  2679  provides  further  in  relation  thereto.  Sec- 
tion 2580  provides  that,  where  the  appeal  is  taken  from  a 
decree  directing  the  payment  of  money,  or  where  it  is 
taken  from  an  order  granting  leave  to  issue  execution^ 
the  bond  must  not  be  for  less  than  twice  the  sum  men- 
tioned. The  decree  in  the  present  case,  which  is  imder 
appeal,  does  neither  of  these  things,  but  simply  directs 
the  party  to  account.  If  it  was  an  appeal  from  the  de- 
cree settling  the  account  and  fixing  the  amount  that  should 
be  paid,  the  foregoing  provisions  would  apply.  Hence,  in 
order  to  determine  the  practice  that  prevails  as  to  the 
decree  in  its  present  form,  we  must  search  elsewhere  in 
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the  Code.     Section  2580  states  as  follows : 

"In  every  other  case  it  must  be  fixed  by  the  surrogate  or 
by  a  judge  of  the  appellate  court,  who  may  require  proof 
by  affidavit  of  the  value  of  any  property  or  of  such  further 
facts  as  he  deems  proper." 

The  appellant,  in  the  exercise  of  his  ingenuity,  has  over- 
looked this  provision  of  the  Code,  and  hence  it  follows 
that  his  bond  stands  absolutely  unauthorized,  as  it 
affirmatively  appears  that  no  motion  has  been  made  to 
have  either  the  surrogate  or  any  judge  of  the  appellate 
court  fix  the  amount  involved  in  this  appeal.  The  mo* 
tion  is  therefore  granted,  without  prejudice  to  the  ap- 
pellant applying,  under  the  above  provisions  of  the  Code, 
to  determine  the  amount  of  the  undertaking  in  question. 

Motion  granted. 


HENRY  BLOOMGARDEN,  Appellant,  v.  ERNEST 
HOFFMANN,  et  al..  Respondents. 

SuPBSMx  CouBT,  Appellate  Division,  Second  Depart- 
ment, Januaey,  1907. 

§§501,  1328. 

Specific  Performance— Counterclaim— Appeal— Disposition  of  Prop- 
erty. 

In  an  action  by  a  party  to  a  contract  for  the  sale  of  real  estate 
who  refused  to  perform  on  the  ground  of  the  alleged  unmarket- 
ability  of  the  title,  and  to  recover  the  portion  of  the  purchase 
price  paid  by  him,  a  prayer  by  the  defendant  for  a  specific  perform- 
ance of  the  contract,  is  a  counterclaim  available  to  him  within 
Code  of  Civil  Procedure,  Section  501,  which  provides  that  a  coun- 
terclaim must  be  a  cause  of  action  against  the  plaintiff  and  in 
favor  of  the  defendant,  and  such  a  cause  of  action  falls  within 
the  purview  of  Code  of  Civil  Procedure,  Section  1323,  which  pro- 
vides that  "when  the  appeal  is  from  a  judgment  in  favor  of  the 
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owner  of  real  estate,  in  an  action  to  set  aside  a  conveyance  there- 
of, or  in  an  action  to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  thereof,  such  owner  shall  have  the  same  right 
to  sell  or  dispose  of  the  same  as  though  no  appeal  had  been  tak- 
en; unless  the  appellant  shall  file  *  *  *  a  written  undertaking/' 
(Decided  January,  1907.) 

Appeal  by  plaintiff  from  an  order  of  the  Special  Term 
of  Kings  County  denying  a  motion  to  punish  the  de- 
fendants for  contempt  of  court  for  failing  to  obey  a  judg^ 
ment  thereof.     Affirmed. 

Mr,  Harry  Zim,  for  appellant 

Mr.  Isidar  Buxbaum,  for  respondents. 

Jenxs,  J. — This  is  an  appeal  from  an  order  of  the 
Special  Term  denying  a  motion  to  punish  the  defendant 
for  a  contempt  in  failing  to  obey  a  judgment  and  thereby 
defeating  the  rights  of  the  plaintiff  to  his  loss.  In  1904 
the  defendants  contracted  to  sell  certain  premises  to  the 
plaintiff,  who  thereafter  rejected  the  title  as  unmarketr 
able,  and  sued  to  recover  $200  paid  on  accoimt  of  his 
purchase  and  the  incidental  expenses.  The  defendants 
joined  issue,  with  the  pleas  of  denial  of  the  immarket- 
ability  and  of  ^'a  separate  and  distinct  defense  and  count- 
erclaim" that  the  plaintiff  refused  title  because  of  an  en- 
croachment for  which,  though  inmiaterial,  the  defendants 
had  offered  and  had  tendered  a  rebate  of  $100,  while  the 
plaintiff  had  demanded  $400.  A  prayer  of  the  defend- 
ants was  for  specific  performance,  with  allowance  for  the 
encroachment  The  plea  for  specific  performance  was  a 
counterclaim  available  to  the  defendants.  Moser  v. 
Cochrane,  107  N.  T.  35. 

The  court,  after  trial,  found  the  title  marketable  and 
adjudged  that  the  allowance  for  the  encroachment  should 
be  $15,  that  the  plaintiff  within  ten  days  after  the 
service  of  judgment  and  notice  of  entry  thereof  should 
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pay  the  consideration  less  the  $15,  and  dismissed  the  com- 
plaint on  the  merits.  The  defendants  served  the  judg- 
ment on  February  11,  1905.  The  plaintiflf  appealed 
therefrom  on  February  17,  1905.  We  affirmed  the  judg- 
ment on  March  2,  1905.  A  copy  of  the  order  of  affirm- 
ance was  served  on  the  plaintiff's  attorney  on  March  13, 
1906.  On  March  19,  1906,  the  defendants  were  served 
personally  therewith,  and  the  plaintiff  then  tendered  to 
them  the  consideration  money  and  demanded  performance, 
which  was  refused.  Thereafter,  upon  these  facts,  and 
upon  the  allegation  that  the  defendants  had  conveyed  the 
premises  to  other  persons  on  July  18,  1905,  the  plaintiff 
moved  as  I  have  heretofore  written.  The  defendants 
showed  that  at  no  time  before  March  19,  1906,  did  the 
plaintiff  offer  to  perform  or  intimate  his  willingness  to  do 
so,  although  they  had  always  stood  ready  on  their  part 
until  the  said  July  18,  1905;  that  no  stay  had  been 
granted  pending  the  plaintiff's  appeal  from  the  judgment ; 
and  asserted  that  they  had  acted  in  good  faith  in  the  con- 
veyance made  to  other  persons. 

I  am  of  opinion  that  the  motion  was  rightly  denied. 
The  plaintiff  did  not  comply  with  the  terms  of  the  judg- 
ment, which  required  him  to  take  the  premises  by  pay- 
ment of  the  consideration  within  10  days  after  entry  and 
notice  thereof,  but  appealed  therefrom.  The  plaintiff's 
appeal  from  the  judgment  did  not  stay  the  defendants,  for 
the  appellant  did  not  file  an  undertaking  pursuant  to  the 
provisions  of  section  1323  of  the  Code  of  Civil  Procedure^ 
It  is  insisted,  however,  that  this  section  does  not  apply,  for 
the  reason  that  it  reads: 

^'When  the  appeal  is  from  a  judgment  in  favor  of  the 
owner  of  real  estate,  in  an  action  to  set  aside  a  conveyance 
thereof,  or  in  an  action  to  compel  the  specific  performance 
of  a  contract  for  the  sale  thereof,  such  owner  shall  have 
the  same  right  to  sell  or  dispose  of  the  same  as  though  no 
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appeal  had  been  taken ;  unless  the  appellant  shall  file/'  etc. 
— ^while  this  is  an  action  to  recover  a  deposit. 

I  think  that  we  should  regard  the  spirit  and  purpose  of 
the  statute,  and  so  construe  it  as  to  carry  out  the  legisla- 
tive intent     (People  ex  rel.  Wood  v  Lacombe,  90  N.  Y., 
44-49 ;  Spencer  v.  Myers,  150  N.  Y.,  269-274,  et  seq.    The 
purpose  of  the  statute  is  to  prevent  a  mere  appeal  ipso 
facto  from  staying  an  owner,  who  has  a  judgment  for 
specific  performance,  from  selling  his  realty  during  that 
appeal.     It  matters  not,  then,  whether  the  owner  has  re- 
covered his  judgment  as  a  plaintiflf  or  as  a  defendant. 
Further,  I  think  that  this  case  is  fairly  within  the  terms 
of  the  statute.     A  counterclaim  is  a  cause  of  action  (Code 
of  Civil  Procedure.  §501),  and  is  necessarily  so  (Walker 
V.  A.  C.  Ins.  Co.,  143  N.  Y.  167;  McCuUoch  v.  Vibbard, 
61  Hun,  227,  4  K  Y.  Supp.  202),  and  therefore  this 
counterclaim  may  be  regarded,  when  read  with  the  pro- 
visions of  the  statute,  as  an  action  to  compel  a  specific 
performance.     The    learned    counsel    for    the    appellant 
makes  the  point  that  the  defendants'  counterclaim  is  neces- 
sarily that  they  can  dispose  of  the  property  and  keep  his 
money  paid  on  account  of  the  purchase.     N'ot  necessarily. 
The  plaintiff  sued  to  recover  money  paid  on  account  of 
the  purchase  price  on  the  ground  that  the  title  was  un- 
marketable.    The  court  decided  that  it  was  marketable, 
and  decreed  specific  performance.     The  specific  perform- 
ance  decreed   involved  payment   by   the  plaintiff.     The 
money  already  paid  on  account  was  to  be  credited  to  him, 
it  does  not  follow,  when  the   defendants  by  their  act 
abandoned  their  right  to  specific  performance,  that  the 
judgment  still  awarded  to  them  the  amount  paid  by  the 
plaintiff  on  account  of  the  purchase. 

The  order  must  be  affirmed,  with  $10  costs  and  dis- 
bursements.    All  concur. 


VOLUME  38.  217 


Matter  of  Kaffenburgh. 


MATTEB  OF  KAFFENBURGH. 
Nbw  Yobk  Court  of  Appeals,  Mabch,  1907. 

§§  24,  67,  72,  417,  421,  520,  566,  641,  837. 

Evidence — Incriminating— Attorney— 'Dishannent. 

The  refusal  of  an  attorney  to  answer  questions  as  a  witness  on  the 
trial  of  one  charged  with  conspiracy  in  connection  with  a  divorce 
case,  as  allowed  by  Code  of  Civil  Procedure,  Section  837,  which 
relieves  a  material  witness  from  giving  testimony  which  will  tend 
to  accuse  himself  of  a  crime  or  expose  him  to  penalty  or  for- 
feiture, on  the  ground  that  the  answers  might  lead  to  the  prose- 
cution of  himself  for  the  forfeiture  of  his  office  as  an  attorney 
and  counselor  at  law,  is  not  a  sufficient  cause  for  his  disbarment. 

Attorney  and  Client— Disbarment— Aiding  Client  to  Escape, 
An  attorney  is  not  guilty  of  unprofessional  conduct  sufficient  to 
cause  his  disbarment  under  Code  of  Civil  Procedure,  Section  67, 
by  chartering  a  boat  to  take  his  client  out  of  the  state  after  he 
has  been  admitted  to  bail  pending  proceedings  instituted  for  his 
extradition  to  another  state,  in  absence  of  proof  that  such  client 
intended  to  forfeit  his  bail  or  intended  to  reach  a  jurisdiction 
from  which  he  could  not  be  compelled  to  return,  or  that  the  at- 
torney was  aiding  in  carrying  out  such  unlawful  purpose. 

Attorney  and  Client— Disbarment — Practicing  Under  Name  of 
Disbarred  Attorney. 

An  attorney  who  continues  to  practice  law  under  the  name  of  a 
law  firm  by  which  he  was  employed  in  the  capacity  of  a  clerk, 
one  member  of  which  is  dead  and  the  other  disbarred,  is  guilty 
of  unprofessional  conduct  within  the  meaning  of  Code  of  Civil 
Procedure,  Section  67,  justifying  his  disbarment,  and  he  is  not 
protected  by  the  Partnership  Law  (Section  20,  Chapter  420,  Laws 
1897),  which  provides  that  "the  use  of  a  partnership  or  business 
name  may  be  continued  *  *  *  *  where  the  business  of  any 
firm  or  partnership  in  this  state  *  *  *  *  which  has  transacted 
business  in  this  state  for  not  less  than  three  years,  continues  to 
be  conducted  by  some  or  any  of  the  partners,  their  assignees  or 
appointees,"  and  by  such  attorney's  filing,  under  an  arrangement 
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with  the  disbarred  partner  to  continue  the  practice,  a  certificate 
with  the  County  Clerk  to  the  effect  that  he  is  continuing  the  busi- 
ness under  the  name  of  the  firm,  in  compliance  with  Penal  Code 
Section  363b,  since  these  provisions  must  be  read  in  connection 
with  those  of  Code  of  Civil  Procedure,  Section  72,  which  forbids 
an  attorney  lending  his  name,  and  when  so  construed  such  attor- 
ney not  only  becomes  liable  for  the  penalties  therein  provided, 
but  is  also  guilty  of  an  attempt  to  evade  or  render  ineffectual  the 
order  of  the  court  disbarring  the  surviving  partner,  by  attempt- 
ing  to  do  in  his  name  that  which  the  court  prohibited  such  part- 
ner from  doing  himself. 

Pleadings'—Indorsement  by  Attorney, 

Under  the  provisions  of  Code  of  Civil  Procedure,  Sections  24,  417, 
42i>  520,  566  and  641,  a  writ  or  other  process  issued  out  of  a 
court  of  record,  including  the  summons  and  pleadings,  must  be 
subscribed  or  indorsed  by  the  attorney  for  the  party  at  whose  in- 
stance it  was  issued. 

(Decided  March,  1907.) 

Appeal  from  an  order  of  the  Appellate  Division  re- 
moving appellant  from  his  offce  as  an  Attorney  and 
Counselor  at  law.     AfiSrmed. 

Mr.  John  B.  Stanchfield,  for  appellant. 
Mr.  Howard  Taylor,  for  respondent 

Haioht,  J. — These  proceedings  were  instituted  upon 
the  petition  of  the  association  of  the  bar  of  the  citv  of 
New  York,  who,  through  its  attorney,  Howard  Taylor^ 
presented  a  petition  to  the  Appellate  Division  of  the  Su- 
preme Court  of  the  First  Department,  charging  the  de- 
fendant with  being  guilty  of  malpractice,  deceit,  or  crime, 
and  gross  unprofessional  conduct  in  his  office  as  attorney 
and  coutisolor  at  law. 

The  first  charge  is,  in  substance,  that  he  was  a  clerk  in 
the  office  of  Howe  &  Hummel,  a  law  firm  of  the  city  of 
New  York,  and  that  upon  the  trial  of  Hummel  for  con- 
spiracy the  defendant  was  called  as  a  witness  and  asked 
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several  questions  tending  to  elicit  his  connection  with  the 
matters  pertaining  to  such  alleged  conspiray  and  that  he 
refused  to  answer  each  and  all  of  the  questions  as  to  his 
personal  transactions  on  the  ground  that  his  answers 
might  tend  to  incriminate  him,  and  that  in  so  refusing 
he  was  intentionally  deceiving  the  court  or  else  his  con- 
nection with  these  matters  was  criminal. 

The  second  charge  is  to  the  effect  that  tie  firm  of  Howe 
&  Hummel  were  attorneys  for  one  Charles  W.  Morse,  who 
was  endeavoring  to  have  a  decree  in  divorce  annulled,  and 
that  one  Charles  F.  Dodge  had  been  indicted  for  com- 
mitting perjury  in  such  proceeding;  that  he  had  gone  to 
Texas,  where  he  was  apprehended,  and  that  proceedings 
had  been  instituted  by  the  district  attorney  to  procure  his 
extradition;  that  in  order  to  prevent  such  extradition 
Hummel  had  sent  David  May,  his  copartner,  Cohen,  and 
the  defendant,  who  was  his  nephew  and  a  clerk  in  his 
office,  to  Texas  to  endeavor  to  keep  Dodge  from  being 
extradited;  that  proceedings  had  been  there  instituted  by 
them  in  the  Texas  courts  went  eventually  to  the  Supreme 
Court  of  the  United  States;  that  Dodge  had  been  admitted 
to  bail  in  Texas,  and  during  the  time  that  he  was  out  on 
bail  it  is  charged  that  ''Kaffenburgh  chartered  a  boat  to 
take  Dodge  over  to  Mexico.  This  failed  because  the  cap- 
tain refused  to  put  in  at  any  Mexican  port,  having  only  a 
coast  license.  Kaffenburgh  and  Dodge  were  caught  by 
Texas  rangers,  both  under  assumed  names." 

The  third  charge  is  that  after  Hummel  had  been  con- 
victed of  a  crime  in  connection  with  the  proceeding  and 
had  been  disbarred  by  the  Supreme  Court,  the  defendant 
filed  a  certificate  in  the  office  of  the  ooimty  clerk,  to  the 
effect  that  he  was  transacting  law  business  under  the 
name  of  Howe  &  Hummel,  and  that  in  the  supplement  of 
the  copartnership  directory  Howe  &  Hummel  is  given  as 
the  business  name  of  Abraham  H.  Kaffenburg,  and  that 
there  is  upon  the  new  trial  calendar  in  the  coimty  a  large 
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aumber  of  cases  in  which  plaintiff  or  defendant  is  repre- 
sented by  Howe  &  HummeL  It  is  further  charged  that, 
although  defendant  knew  that  Hummel  had  been  dis- 
barred^  he  entered  into  an  arrangement  with  him  by  which 
HummeFs  trade-name  and  practice  were  to  be  continued. 
It  appears  that  the  firm  of  Howe  &  Hummel  was  formerly 
<;bomposed  of  William  F.  Howe  and  Abraham  H.  Hummel ; 
that  they  had  conducted  the  practice  of  law  imder  the 
firm  name  of  Howe  &  Hummel  for  many  years;  that 
Howe  died  several  years  ago,  and,  after  his  death.  Hum- 
mel contained  the  practice  of  the  law  under  the  old  firm 
name.  Upon  the  return  of  the  proceedings  before  the  Ap- 
pellate Division  the  defendant  filed  an  answer,  in 
which  he  denied  that  he  had  been  guilty  of  mal- 
practice, deceit,  or  crime,  or  gross  unprofessional  con- 
duct with  which  he  was  charged.  He  did  not,  however, 
specifically  deny  any  of  the  acts  charged  against  him  as 
constituting  the  three  charges  upon  which  the  bar  associa- 
tion asked  for  his  disbarment,  and  the  case  was  thereupon 
submitted  to  the  court  upon  the  pleadings. 

With  reference  to  the  first  charge,  the  Code  of  Civil 
Procedure  (section  837)  provides  that  "a  competent  wit- 
ness shall  not  be  excused  from  answering  a  relevant  ques- 
tion, on  the  ground  only  that  the  answer  may  tend  to 
establish  the  fact,  that  he  owes  a  debt,  or  is  otherwise  sub- 
ject to  a  civil  suit.  But  this  provision  does  not  require 
a  witness  to  give  an  answer,  which  will  tend  to  accuse  him- 
self of  a  crime  or  misdemeanor  or  to  expose  him  to  a 
penalty  or  forfeiture ;  nor  does  it  vary  any  other  rule,  re- 
specting the  examination  of  a  witness."  U.  S.  Const. 
Amend.  5 ;  Const.  K  Y.  art.  1,  §  6 ;  Code  of  Civil  Pro- 
cedure, §  10.  In  People  ex  rel.  Taylor  v.  Forbes,  143  N. 
Y.  219,  it  is  said  that:  ''These  constitutional  and 
statutory  provisions  have  long  been  regarded  as  safeguards 
of  civil  liberty,  quite  as  sacred  and  important  as  the 
privileges  of  the  %vrit  of  habeas  corpus  or  any  of  the  other 
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fundamental  guaranties  for  the  protection  of  personal 
rights.  When  a  proper  case  arises,  they  should  he  applied 
in  a  broad  and  liberal  spirit,  in  order  to  secure  to  the 
citizens  the  immunity  from  every  species  of  self-accusa- 
tion implied  in  the  brief  but  comprehensive  language  in 
which  they  are  expressed.  The  security  which  they  af- 
ford to  all  citizens  against  the  zeal  of  the  public  prosecu- 
tor, or  public  clamor  for  the  punishment  of  crime,  should 
not  be  impaired  by  any  narrow  or  technical  views  in  their 
application  to  such  a  state  of  facts  as  appears  from  the 
record  before  us.  The  right  of  a  witness  to  claim  the 
benefit  of  these  provisions  has  frequently  been  the  sub- 
ject of  adjudication  in  both  the  federal  and  state  courts. 
The  principle  established  by  these  decisions  is  that  no  one 
shall  be  compelled  in  any  judical  or  other  proceeding 
against  himself,  or  upon  the  trial  of  issues  between  others, 
to  disclose  facts  or  circumstances  that  can  be  used  against 
him  as  admissions  tending  to  prove  his  guilt  or  connection 
with  any  criminal  offense  of  which  he  may  then  or  after- 
wards be  charged,  or  the  sources  from  which  or  the  means 
by  which  evidence  of  its  commission  or  of  his  connection 
with  it  may  be  obtained."  It  will  be  observed  that  the 
provisions  of  our  Code  applies  to  penalties  or  forefeitures 
as  well  as  crimes  or  misdemeanors.  The  defendant  there- 
fore, upon  his  being  sworn  as  a  witness  in  the  action  pend- 
ing against  Hummel,  had  the  right  to  refrain  from 
answering  any  question  which  might  from  the  basis  of  or 
lead  to  the  prosecution  of  himself  for  a  forfeiture  of  his 
office  of  attorney  and  counsellor  at  law.  To  now  hold 
that  by  availing  himself  of  such  privilege  it  amounted  to 
a  confession  of  his  guilt  upon  which  a  f oref eiture  could  be 
adjudged  would,  in  effect,  nullify  both  the  provisions  of 
the  Constitution  and  the  statute.  We  are  therefore,  of  the 
opinion  that  no  offense  was  stated  in  the  first  charge  upon 
which  he  could  properly  be  convicted. 

As  to  the  second  charge,  the  facts,  as  alleged,  are  not 
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denied.  The  only  question  raised  with  reference  thereto 
is  as  to  whether  crime  or  unprofessional  conduct  on  the 
part  of  the  defendant  is  alleged.  He,  as  a  clerk  in  Hum- 
mel's  office^  went  to  Texas  to  endeavor  to  prevent  the 
extradition  of  Dodge.  Dodge  had  been  arrested  in  that 
state,  and  proceedings  bj  habeas  corpus  had  been  insti- 
tuted. Pending  the  proceedings,  or  the  review  thereof, 
Dodge  has  been  admitted  to  bail.  During  the  time  he 
was  so  out  on  bail  Kaffenburg  ''chartered  a  boat  to  take 
Dodge  over  to  Mexico.  This  failed  because  the  captain 
refused  to  put  in  at  any  Mexican  port,  having  only  a  coast 
license."  It  is  not  contended  that  a  lawyer  may  not 
properly  serve  his  client  in  preventing  him  from  being 
extradited  from  one  state  to  another,  except  in  accordance 
with  law.  It  will  be  observed  that  there  is  no  allegation 
that  Dodge  had  forfeited  his  bail,  or  that  he  intended  to 
forfeit  the  same,  or  that  in  going  to  Mexico  he  intended 
to  remain  and  not  render  himself  amenable  to  the  pro- 
cess of  the  court,  in  case  there  should  be  a  decision  adverse 
to  him.  It  is  now  claimed  on  the  part  of  the  prosecu- 
tion that  it  was  Doldge's  intention  to  forfeit  his  bail  and 
to  reach  another  jurisdiction,  so  that  he  could  not  be 
rearrested  or  compelled  to  return  to  the  state  of  New  York 
to  be  placed  upon  trial  upon  the  indictment  found  against 
him  and  that  the  defendant  was  planning,  aiding  and  as- 
sisting him  in  so  escaping.  On  the  other  hand,  it  is  claim- 
ed he  was  but  taking  a  trip  for  pleasure  without  any  in- 
tent or  purpose  to  evade  the  process  of  the  courts.  We 
think,  in  the  absence  of  an  allegation  as  to  the  purpose, 
that  the  courts  cannot  properly  assume  that  his  intentions 
were  unlawful,  or  that  the  defendant  was  assisting  him 
in  carrying  out  an  unlawful  purpose.  In  this  connec- 
tion, it  is  also  stated  that  ''Kafferburg  and  Dodge  were 
caught  by  Texas  rangers,  both  under  assumed  names." 
When?  Whether  before  or  after  the  adverse  decision,  or 
for  what  purpose  they  were  caught,  is  not  stated..     It  is 
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not  charged  they  were  attempting  to  escape  arrest^  and  that 
in  doing  so  they  had  assumed  fictitious  names,  or  that  they 
had  done  any  act  that  subjected  themselves  to  an  arrest. 
It  is  said  on  their  behalf  that  the  proceedings  instituted 
had  attracted  much  attention  on  the  part  of  the  press  and 
public,  and  that  they  assumed  fictitious  names  for  the 
purpose  of  avoiding  notoriety.  Here  again,  we  think  the 
allegations  of  fact  are  too  vague  and  indefinite  and  that 
the  court  cannot  properly  assume  that  the  purpose  of 
Dodge  or  the  defendant  was  unlawful. 

A  more  troublesome  question  is  presented  by  the  third 
charge.  As  we  have  seen,  Howe,  who  was  the  head  of  the 
firm  of  Howe  &  Hummel,  had  been  dead  for  several  years. 
In  the  meantime  the  business  had  been  carried  on  under 
the  old  firm  name  by  the  surviving  partner,  Hummel. 
He,  however,  had  been  convicted  of  a  crime  and  had  been 
disbarred,  thus  terminating  his  right  to  practice  law  under 
his  own  or  the  firm  name.  Thereupon  the  defendant, 
who  was  a  clerk  in  his  office,  filed  a  certificate  in  which 
he  claims  the  right  to  carry  on  the  practice  of  the  law  in 
the  name  of  the  old  firm,  and  this,  under  an  arrangement 
with  Hummel  to  continue  his  trade  name  and  practice. 
Under  the  provisions  of  the  Code  of  Civil  Procedure  a 
writ  or  other  process  issued  out  of  a  court  of  record,  in- 
cluding a  summons  and  pleadings,  must  be  subscribed  or 
indorsed  by  the  attorney  for  the  party  at  whose  instance 
it  was  issued.  Code  of  Civil  Procedure  §§  24,  417,  421, 
620,  566,  641.  It  thus  appears  that  there  are  require- 
mens  in  the  practice  of  the  profession  which  necessitate 
the  use  of  the  true  name  of  an  attorney,  or  at  least  that  of 
the  firm  to  which  he  belongs.  The  Code  of  Civil  Pro- 
cedure (Section  72)  further  provides  that  "if  an  attorney 
knowingly  permits  a  person  not  being  his  general  law 
partner,  or  a  clerk  in  his  office,  to  sue  out  a  mandate,  or  to 
prosecute  or  defend  an  action  in  his  name,  he,  and  the 
person  who  so  uses  his  name,  each  forfeits  to  the  party. 
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against  whom  the  mandate  has  been  sued  out,  or  the  action 
prosecuted  or  defended,  the  sum  of  fifty  dollars,  to  be  re- 
covered in  an  action."  Undoubtedly  the  defendant,  dur- 
ing his  clerkship  in  the  office  of  Howe  &  Hummel,  while 
the  firm  or  the  surviving  member  thereof  was  conducting 
the  practice  of  the  law,  under  the  direction  of  his  em- 
ployer, in  the  conduct  of  the  cases  in  which  the  firm  had 
been  retained,  could  use  the  name  of  the  firm  as  such 
clerk,  but  after  the  death  of  Howe  and  the  disbarment  of 
Hummel  his  position  as  law  clerk,  of  necessity,  ceased  and 
could  no  longer  be  maintained,  for  the  reason  that  Hum- 
mel could  not  thereafter  carry  on  the  practice  of  the  law 
or  maintain  a  clerk  to  do  it  in  his  name.  It  is  therefore 
apparent  that  the  defendant,  in  attempting  to  practice 
law  in  the  name  of  Howe  &  Hummel,  and  in  signing  such, 
name  to  the  writ,  process  and  pleadings,  not  only  violated 
the  provisions  of  this  section  of  the  Code  and  became 
liable  for  the  penalties  therein  provided  for,  but  he  enabled 
Hummel  to  evade  the  order  disbarring  him  by  arranging  to 
business.  He  now  claims  that  he  is  protected  by  the  partner^ 
ship  law  and  the  notice  which  he  has  filed.  Under  the  provis- 
ions of  the  partnership  law  business  may  be  conducted  under 
of  the  partnership  law  business  may  be  conducted  under 
a  firm  name.  Section  20  provides  that  ^Hhe  use  of  a 
partnership  or  business  name  may  be  continued  in  either 
of  the  following  cases:  (1)  Where  the  business  of  any 
firm  or  partnership  in  this  state  *  *  *  which  has 
transacted  business  in  this  state  for  not  less  than  three 
years,  continues  to  be  conducted  by  some  or  any  of  the 
partners,  their  assignees  or  appointees."  Laws  1897,  p. 
560,  c.  420.  Section  363b  of  the  Penal  Code  provides 
that  "no  person  or  persons  shall  hereafter  carry  on  or- 
conduct  or  transact  business  in  this  state  under  any  as- 
sumed name  or  under  any  designation,  name  or  style, 
corporate  or  otherwise,  other  than  the  real  name  or  names 
of  the  individual  or  individuals  conducting  or  transacting: 
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such  business,  unless  such  person  or  persons  shall  file  in 
the  office  of  the  clerk  of  the  county  or  counties  in  which 
such  person  or  persons  conduct,  or  transact,  or  intend  to 
conduct  or  transact  such  busines,  a  certificate  setting 
forth  the  name  under  which  such  business  is,  or  is  to  be^ 
conducted  or  transacted,  and  the  true  or  real  full  name 
or  names  of  the  person  or  persons  conducting  or  transact- 
ing the  same,  with  the  post  office  address  or  addresses  of 
said  person  or  persons." 

It  is  suggested  that  the  practice  of  the  law  b;  an  at- 
torney or  a  law  firm  is  not  a  business,  and,  consequently, 
is  not  brought  within  the  provisions  of  these  statutes.  It 
is  quite  true  that  the  profession  of  the  law  is  not  regarded 
as  a  business  in  a  commercial  sense ;  but  the  organizing  of 
a  firm  or  copartnership  and  the  selecting  of  a  firm  name, 
the  practice  of  the  profession  thereunder,  and  the  estab- 
lishing of  a  reputation  and  all  that  pertains  thereto,  gives 
it  the  character  of  business,  and  it  may  be  that  these 
statutes  apply  to  copartnerships  among  attorneys  in  so 
far  as  is  consistent  with  their  duties  to  their  clients  and  to 
the  courts  under  their  oaths  of  office,  and  the  provisions  of 
the  Code  with  reference  to  the  practice  of  the  profession 
in  their  own  name  or  that  of  a  copartnership  to  which  they 
belong.  But  we  are  inclined  to  the  view  that  the  partner- 
ship law  and  the  provisions  of  the  Penal  Code  alluded  to 
must  be  read  in  connection  with  the  provisions  of  section 
72  of  the  Code  of  Civil  Procedure,  to  which  we  have  al- 
ready referred ;  and,  therefore,  when  the  defendant  under- 
took to  file  a  certificate  under  the  provisions  of  the  Penal 
Code,  selecting  a  name  under  which  he  proposed  to  carry 
on  the  practice  of  the  law,  he  could  not  thereby  evade  or 
nullify  the  provisions  of  that  section,  nor  could  he  nullify 
the  order  of  the  court,  by  arranging  to  do  for  Hummel 
in  his  name  that  which  the  court  has  prohibited  him  from 
doing  himself.  The  defendant  has  not  shown  himself  to 
be  a  partner,  an  assignee,  or  an  appointee  of  the  firm  of 


226  CIVIL  PROCEDURE  REPORTS. 

Picrson  v.  Gark. 

Howe  &  Hummely  within  the  requirements  of  the  partner^ 
ship  law,  and  he  is  now  in  a  position  in  which  he  can 
acquire  such  a  right  Howe  being  dead,  nothing  can  be 
acquired  from  him.  Hummel  being  disbarred,  he  can- 
not practice  law  or  authorize  others  to  do  so  for  him  or  on 
his  account  in  his  or  the  firm's  name.  We  therefore  con- 
clude that,  as  to  the  last  charge,  the  conviction  must  be 
sustained  and  the  order  affirmed,  with  costs. 

Cullen,  C.  J.,  and  Vann,  Werner,  and  Chase,  JJ.,  con- 
cur. Oraj  J.,  concurs  in  result.  Edward  T.  Bartlett, 
J.,  not  sitting. 

Order  affirmed. 


WELLINGTON    S.    PIERSON,    Rbspondbwt,   v.    J. 
EMMETT  CLARK,  Appbixawt. 

Supreme  Coubt^  Appellate  Division^  Thibd  Dbpabt- 

MENT^  December,  1906. 

§  3247. 

Costs— Liability  of  Parties  Beneficially  Interested. 

The  former  owners  of  milk  cans  transferred  to  a  corporation  in 
which  they  became  stockholders  are  not  individually  liable  for 
costs,  within  Code  of  Civil  Procedure,  Section  3247,  making  per- 
sons beneficially  interested  in  an  action  brought  by  another  liable 
for  costs  the  same  as  though  they  were  the  plaintiffs,  in  an  un- 
successful action  brought  by  an  agent  of  such  persons  under 
Chap.  376,  Laws  1896,  authorizing  the  agent  of  the  owner  of  milk 
cans  to  recover  in  his  own  name  a  penalty  for  their  unlawful 
detention. 

(Decided  December,  1906.) 

Appeal  from  the  Special  Term  of  Delaware  County 
from  an  order  taxing  costs  under  Code  of  Civil  Procedure, 
section  3257.     Reversed. 
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Mr.  Alexander  Neish,  for  appellants. 
Mr.  Oeorge  W.  Youmans,  for  respondent. 

Smith^  J. — This  action  was  brought  by  plaintiff 
January  25^  1901,  under  section  29  of  the  domestic  com- 
merce law  (chapter  376,  p.  329,  of  the  Laws  of  1896), 
for  the  alleged  unlawful  detention  of  milk  cans  by  the 
defendant  J.  Emmet  Clark,  said  to  be  owned  by  the 
above-named  parties.  The  complaint  demanded  judgment 
for  the  penalty  of  $50  each  for  seven  milk  cans.  The 
defense  was  a  general  denial.  Upon  the  trial  the  com- 
plaint was  dismissed,  with  costs.  From  the  judgment 
entered,  appeal  was  taken  to  the  Appellate  Division,  where- 
in the  judgment  was  affirmed,  with  costs.  After  an 
execution  for  said  costs  against  the  plaintiff  had  been  re- 
turned unsatisfied,  the  defendant  makes  this  motion  to 
compel  these  appellants  and  several  others  to  pay  the 
costs  which  he  was  unable  to  collect  from  the  plaintiff. 
The  respondent  claims  the  right  to  the  order  under  section 
3247  of  the  Code  of  Civil  Procedure,  claiming  that  these 
appellants  were  beneficially  interested  in  the  action.  The 
Special  Term  charged  the  costs  upon  these  appellants,  and 
from  the  order  made  this  appeal  has  been  taken. 

In  1896  these  appellants  were  the  owners  of  milk  cans, 
and  gave  to  the  plaintiff  a  power  of  attorney  under  which 
such  an  action  could  have  been  brought.  In  1898,  however, 
the  McDermott-Bunger  Dairy  Company,  a  corporation, 
was  formed,  to  which  corporation  these  appellants  trans- 
ferred all  of  their  milk  cans,  and  which  corporation  was 
the  absolute  owner  of  the  milk  cans  at  the  time  of  the 
bringing  of  this  action.  These  appellants,  upon  the  for- 
mation of  the  corporation,  became  officers  thereof,  and 
thereafter  conducted  the  business  in  the  name  of  the 
corporation.  Of  these  facts  this  plaintiff  had  full  notice. 
Upon  July  9,  1900,  the  following  letter  was  sent  to  the 
plaintiff : 


228  CIVIL  PROCEDURE  REPORTS. 

Pierson  v.  Clark. 

"Form  30.  Order  84. 

"Office  of  McDermott-Bunger  Dairy  Co.,  537  W.  38^  St, 

"New  York,  July  gth,  190a 
"Mr.  W.  Pierson,  502  Broadway,  Brooklyn,  N.  Y. 

"Dear  Sir:  We  have  just  been  informed  by  Mr.  Bell,  our  man- 
ager at  Hamden,  that  a  Mr.  £.  Clark  (the  bob-veal  man  of  Ham- 
den)  has  been  using  our  cans  for  swilL 

"He  has  been  warned  by  our  manager,  but  has  taken  no  notice  of 
the  same. 

"We  would  like  that  you  begin  action  against  him'  at  once. 
"Very  respectfully  yours,  McDermott-Bunger  Dairy  Co.,  J.  S.  W." 

Thereafter  this  action  was  begun,  which  resulted  in  the 
dismissal  of  the  complaint. 

The  interest  of  these  appellants  appears  to  have  been 
that  only  of  stockholders  in  the  corporation,  which  directed 
the  prosecution  and  which  itself  was  beneficially  interested 
therein.  Any  direction  as  to  the  prosecution  of  the  ac- 
tion supplemental  to  the  letter  of  July  9th  must  be  pre- 
sumed to  have  been  given  officially,  and  not  individually. 
These  appellants  were  not  at  that  time  as  individuals  the 
owners  of  the  milk  cans,  and  had  no  authority  as  individu- 
als to  direct  the  prosecution.  They  were  not  beneficially 
interested,  within  the  provisions  of  the  Code,  so  as  to 
become  liable  for  the  cost  of  this  action. 

The  order  should  therefore  be  reversed,  with  costs,  and 
the  motion  denied,  with  costs. 

All  concur  except  Parker,  P.  J.,  not  voting. 
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BROOKS  BROS.,  Respondents,  v.  LOUIS  C.  TIF- 
FANY, ET.  AX.,  Appellants. 

SUPBEME    COUBT,    APPELLATE    DIVISION,   FiBST   DePABT" 

MENT,  Fbbbuaby,  1907. 
§§  523,  542,  543. 

PUadings— Verification  of  Amended  Answer. 

A  verified  answer  is  not  required  by  Code  of  Civil  Procedure,  Sec- 
tion 523,  which  provides  that  where  a  pleading  is  verified,  each 
subsequent  pleading  must  also  be  verified,  where  the  plaintiff 
served  an  unverified  amended  complaint  after  the  service  of  a 
verified  complaint,  as  the  amended  complaint  takes  the  place  of 
the  original  complaint 

Pleading— Amendments— A  nswer. 

Under  Code  of  Civil  Procedure,  Section  542,  which  provides  that 
within  twenty  days  after  a  pleading  is  served,  or  at  any  time  be- 
fore the  period  for  answering  it  has  expired,  it  may  be  once 
amended,  of  course,  without  costs,  a  defendant  is  entitled  to  twen- 
ty days  in  which  to  serve  an  amended  answer  after  the  service 
of  an  amended  complaint 

(Decided  February,  1907.) 

Appeal  by  defendants  from  the  Special  Term  of  New 
York  County  from  an  order  denying  their  motion  to  com- 
pel plaintiff  to  accept  service  of  an  amended  answer  to 
an  amended  complaint.     Reversed. 

Mr.  Arthur  F.  Ootthold,  for  appellants. 
Mr.  L.  M.  Berkley,  for  respondent. 

Houghton,  J. — ^A  verified  complaint  was  served,  to 
which  defendants  interposed  a  verified  answer,  and  within 
twenty  days  thereafter  served  an  amended  answer.  There- 
upon the  plaintiff  served   an  unverified  amended  com- 
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plaint,  to  which  the  defendants  served  an  unverified  an- 
swer, and  within  twenty  days  thereafter  served  an  un- 
verified amended  answer,  which  latter  answer  was  re- 
turned by  plaintiff  on  the  ground  that  its  service  was  un- 
authorized because  the  defendants  had  already  served  one 
amended  answer  and  so  exhausted  their  privilege  of 
amendment  as  of  course,  and  on  the  further  ground  that 
it  was  unverified.  A  motion  was  made  to  compel  the 
plaintiff  to  accept  such  service,  and  from  the  order  de- 
nying the  same  this  appeal  is  taken. 

We  think  service  was  properly  made,  and  that  the  mo- 
tion should  have  been  granted.  It  was  not  necessary  that 
defendant's  answer  to  plaintiff's  unverified  amended  com- 
plaint should  be  verified.  The  amended  complaint  took 
the  place  of  the  original  one.  Where  an  amended  plead- 
ing is  served,  it  takes  the  place  of  the  original  pleading, 
and  the  action  will  proceed  as  if  the  original  pleading  had 
never  been  served,  for  the  issues  thus  tendered  are  the  ones 
upon  which  the  action  must  proceed  (New  York  Wire 
Co.  V.  Westinghouse  Co.,  85  Hun.,  269,  32  N.  Y.  Supp., 
1127;  Lewis  v.  Pollack,  85  App.  Div.,  577,  83  N.  Y. 
Supp.,  287).  Section  523  of  the  Code  provides  that, 
where  a  pleading  is  verified,  each  subsequent  pleading 
must  also  be  verified.  The  amended  complaint  being 
without  verification,  it  was  unnecessary  that  the  answers 
to  it  should  be  verified. 

"Not  do  we  think  that  the  defendants  by  serving  an 
amended  answer  to  plaintiff's  original  complaint  had  ex- 
hausted the  right  given  them  by  Section  542  of  the  Code 
to  amend  as  of  course  their  answer  to  plaintiff's  amended 
complaint  within  the  prescribed  time.  That  section,  so 
far  as  material,  provides  that  within  twenty  days  after 
a  pleading  is  served  it  may  be  once  amended  by  the  party 
of  course,  without  costs  and  without  prejudice  to  the  pro- 
ceedings already  had.  The  plaintiff  had  a  right  to  serve 
its  amended  complaint,  which  thereupon  took  the  place 
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of  the  former  complaint  and  become  the  complaint  in  the 
action,  the  allegations  of  which  defendants  were  called 
upon  to  answer  or  suffer  default  (Code  Civ.  Proc,  Sec. 
543).  Within  the  proper  time  they  did  answer  it,  and 
within  twenty  days  from  the  service  of  such  answer  they 
had  a  right,  we  think,  to  serve  an  amended  answer  as  of 
course,  which  in  turn,  took  its  place  as  the  answer  to  plain- 
tiff's amended  complaint.  It  not  requiring  verification, 
and  having  been  served  in  time,  its  return  was  unauthor- 
ized, and  the  court  should  have  compelled  its  acceptance. 
The  order  should  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  granted.     All  concur. 


MATTER  OF  CANOTCE.* 

SUPBKMB  COUBT,  SPECIAL  TeBM,  EeTE  CoUNTY,  DbCBIC- 
BER,  1906. 

§461. 

Poor  Person^Suing  as—In  Representative  Capacity, 

One  bringing  an  action  as  executor  or  administrator  for  damages 

for  death  by  another's  negligence  may  prosecute  the  action  as  a 

poor  person. 

Costs — Of  Former  Action— Bringing  Another  Action  as  Poor  Per- 
son. 

Under  Code  of  Civil  Procedure,  Section  461,  providing  that  a  per- 
son admitted  to  sue  as  a  poor  person  shall  not  be  prevented  from 
prosecuting  his  action  by  reason  of  his  being  liable  for  costs  in 
a  former  action  brought  by  him  against  the  same  defendant,  the 
adverse  results  of  a  previous  trial  may  properly  be  considered  on 
the  merits  of  the  plaintiffs  right  so  to  sue. 

Costs — Of  Former  Suit— Relief  From— Proof  Necessary, 
The  affidavit  of  the  attorney  for  the  plaintiff,  alleging  that  the  de- 
ceased's freedom      from  contributory  negligence  will  be  estab- 

*See  note  at  end  of  case. 
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lished  by  further  examining  the  witnesses  sworn  at  the  former 
trial,  and  by  producing  and  swearing  a  witness  who  informs  de- 
ponent that  he  saw  the  accident  which  caused  decedent's  death, 
used  on  a  motion  for  an  order  to  allow  the  plaintiff  to  prosecute 
her  action  for  a  negligent  death  relieved  from  the  payment  of 
costs  of  a  former  action,  as  permitted  by  Code  of  Civil  Procedure, 
Section  461,  dismissed  for  a  total  failure  to  prove  what  deceased 
was  doing  at  the  time  of  the  accident  which  caused  his  death — 
is  insufficient  since  it  merely  states  the  conclusion  of  the  attor- 
ney that  he  will  be  able  to  establish  freedom  from  contributory 
negligence  upon  the  trial  of  a  new  action,  and  further  because  it 
fails  to  state  any  reason  why  the  proof  was  not  made  on  the  trial 
of  the  previous  action. 
(Decided  December,  1906.) 

In  the  matter  of  the  application  of  an  administratrix 
for  leave  to  sue  as  a  poor  person.  PlaintifiPs  motion  de- 
nied.    Defendant's  motion  granted. 

Mr.  Horace  0.  Lanza,  for  plaintiff. 
Mr.  Oeorge  P.  Keating,  for  defendant. 

PouND^  J. — ^Plaintiff  was  nonsuited  in  a  prior  action 
brought  to  recover  for  the  same  injuries  against  the  same 
defendant,  and  judgment  in  favor  of  defendant  was  affirm- 
ed by  the  Appellate  Division.  The  costs  of  said  action 
and  of  said  appeal  remain  unpaid.  Plaintiff  now  asks 
leave  to  sue  again  on  the  same  cause  of  action  and  as  a 
poor  person,  and  to  be  relieved  from  the  payment  of  the 
costs  of  the  former  action.  It  was  held  by  Bischoff,  J., 
at  Special  Term  in  May,  1894,  that  the  statute  allowing 
a  party  to  sue  as  a  poor  person  relates  only  to  personal  ac- 
tions, and,  with  the  expressed  exception  in  the  case  of  an 
infant  suing  by  guardian  ad  litem,  provides  no  justifica- 
tion for  extending  its'  application  to  persons  acting  in  a 
representative  capacity  (Bechtle  v.  Manhtattan  Railway 
Co.,  81  Abb.  N.  C,  483,  30  K  Y.  Supp.,  410).  I  do  not 
find  that  this  point  has  been  passed  upon  except  at  Special 
Term.  Orders  authorizing  an  executor  or  administrator 
to  sue  as  a  poor  person  have  been  granted,  and  in  the  re- 
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cent  cases  of  Daus^  Administratrix,  etc.,  v.  Nussberger,  26 
App.  Div.,  185,  49  K  Y.  Supp.,  291,  and  Young,  Admin- 
istratrix, etc.,  V.  Nassau  Electric  Railway  Co.,  34  App. 
Div.,  126,  54  N.  Y.  Supp.,  600,  while  the  court  denied 
the  plaintiff  the  privilege,  the  reasons  therefor  were  other 
than  the  fundamental  reason  that  the  court  had  no  juris- 
diction in  any  case  to  permit  a  person  suing  in  a  repre- 
sentative capacity  to  sue  as  a  poor  person.  I  fail  to  see 
any  substantial  reason  for  denying  this  privilege  to  an 
executor  or  administrator  in  a  proper  case.  Injustice 
might  result  if  it  were  held  that  the  court  had  no  juris- 
diction to  make  the  order  in  such  cases.  The  statute 
should  not  be  so  strictly  construed  as  to  defeat  its  pur- 
pose. 

The  Code  of  Civil  Procedure  (Section  461)  provides 
that  a  person  admitted  to  sue  as  a  poor  person  shall  not  be 
prevented  from  prosecuting  his  action  by  reason  of  his 
being  liable  for  costs  in  a  former  action  brought  by  him 
against  the  same  defendant,  but  the  adverse  result  of  a 
previous  action  may  properly  be  considered  on  the  merits 
of  plaintiff's  right  so  to  sue  (Young,  Administratrix,  etc., 
V.  ^Nassau  Electric  Railway  Co.,  34  App.  Div.,  126,  54 
N.  Y.  Supp.,  600). 

In  this  case  it  appears  that  the  plaintiff  failed  in  the 
previous  action  by  reason  of  a  total  failure  to  prove  what 
deceased  was  doing  at  the  time  of  the  accident  which  caus- 
ed his  death,  which  resulted  in  a  failure  to  establish 
freedom  from  contributory  negligence  on  his  part.  The 
affidavit  of  plaintiff's  attorney  submitted  on  this  motion 
allq^es  that  the  deceased's  freedom. from  contributory  neg- 
ligence will  be  established  "by  further  examining  the  wit- 
nesses sworn  at  the  former  trial,  and  by  producing  and 
swearing  another  witness  whose  name  is  Cirro  Connito, 
who  informs  deponent  that  he  saw  the  whole  of  said  ac- 
cident and  stood  by  the  deceased  on  the  third  floor  at  the 
same  time  of  the  accident  and  saw  and  will  swear  to  what 
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the  deceased  was  doing  and  the  manner  by  which  he 
came  to  suffer  the  accident"  The  affidavit  fails  to  state 
what  facts  these  witnesses  will  testify  to.  It  fails  to  state 
more  than  the  conclusion  of  plaintiff's  attorney  that  he 
will  be  able  to  establish  deceased's  freedom  from  con- 
tributory negligence  upon  the  trial  of  the  new  action.  The 
moving  papers  must  set  forth  facts  showing  that  the  appli- 
cant has  a  good  cause  for  action.  Mere  advice  of  counsel  is  in- 
sufficient for  that  purpose.  The  moving  papars  wholly  fail 
to  indicate  what  the  deceased  was  doing  at  the  time  of  the 
accident,  and  nothing  is  before  the  court,  except  the  cer- 
tificate of  counsel  to  indicate  that  he  was  free  from  con- 
tributory negligence.  This  is  insufficient  (Weinstein,  by 
Guardian,  v.  Frank,  56  App.  Div.,  275,  67  N.  Y.  Supp., 
746).  Plaintiff  further  fails  to  state  any  reason  why  her 
proofs  were  not  made  on  the  trial  of  the  previous  action. 
It  is  elementary  that  freedom  from  contributory  negli- 
gence must  be  established  as  a  part  of  plaintiff's  affirma- 
tive case,  and  she  should  have  been  ready  with  such  proof, 
if  it  existed,  before  bringing  the  case  to  trial. 

In  the  case  of  Ingrosso  v.  Baltimore  &  Ohio  Ry.  Co., 
105  App.  Div.,  494, 94  N.  Y.  Supp.,  177,  the  court  held  that 
the  provisions  of  Section  779  of  the  Code,  requiring  pay- 
ment of  costs  before  any  proceeding  can  be  made  on  the 
part  of  the  party  requiring  to  pay  the  same,  applies  to 
the  payment  of  costs  in  an  action  where  another  action 
is  conmienced  between  the  same  parties  to  recover  upon 
the  same  cause  of  action.  Plaintiff  should  not  be  re- 
lieved from  this  requirement  unless  she  satisfactorily 
shows  to  the  court  that  the  failure  of  proof  on  the  previ- 
ous trial  was  due  to  no  lack  of  diligence  on  her  part,  and 
produces  affidavits  of  witnesses  showing  the  existence  of 
facts  which  will  supply  the  failure  in  proof  on  the  pre- 
vious trial. 

Plaintiff's  motion  is  denied,  and  defendant's  motion  is 
granted,  without  costs  to  either  party. 


VOLUME  38.  286 


Matter  of  Cannice. 


Note.— Right  to  Sue,  Defend  or  Appeal  in  Representative  Capacity 
in  Forma  Pauperis. 

I.  Statutory  provisions. 
II.  Executor  or  administrator. 

A.  To  sue  or  defend. 

B.  To  appeal. 

III.  Committee  of  lunatic 

IV.  Assignee  in  bankruptcy. 

/.  Statutory  Provisions. 

The  provisions  of  the  New  York  statute  with  reference  to  actions 
by  poor  persons  are  found  in  Code  of  Civil  Procedure,  Sections 
45^467  inclusive.  As  to  who  may  petition  for  leave  to  prosecute 
as  a  poor  person,  Section  458  provides:  "A  poor  person,  whether 
an  adult  or  an  infant,  not  being  of  ability  to  sue,  who  alleges  that 
he  has  a  cause  of  action  against  another  person,  may  apply  by  pe- 
tition to  the  court  in  which  the  action  is  pending,  or  in  which  it  is 
intended  to  be  brought,  for  leave  to  prosecute  as  a  poor  person, 
and  to  have  an  attorney  and  counsel,  assigned  to  conduct  the  ac- 
tion."   Section  459  provides  what  the  petition  must  show. 

//.  Executor  or  Administrator. 
A.  To  sue  or  defend. 

The  court  in  Matter  of  Cannice,  38  N.  Y.  Civ.  Proc.  R.,  231,  stated 
that  there  is  no  substantial  reason  for  denying  the  right  of  an  exec- 
utor or  administrator,  in  a  proper  case,  to  sue  as  a  poor  person; 
otherwise  injustice  might  result  if  it  were  held  that  the  court  hai 
no  jurisdiction  to  make  the  order  in  such  cases;  and  that  the  stat- 
ute should  not  be  so  strictly  construed  as  to  defeat  its  purpose. 

The  decision  in  Matter  of  Cannice,  supra,  in  effect  overrules  the 
doctrine  of  Bechtlc  v.  Manhattan  R.  Co.,  31  Abb.  N.  C,  483*  30  N. 
Y.  Supp.  410,  in  which  there  is  a  dictum  to  the  effect  that  an  ad- 
ministrator cannot,  under  the  Code,  bring  an  action  in  his  repre- 
sentative capacity  as  a  poor  person. 

Application  was  made  in  Daus  v.  Nussberger,  25  App.  Div.,  185, 
49  N.  Y.  Supp.  29T,  by  the  plaintiff,  as  administratrix,  for  the  right 
to  sue  as  a  poor  person,  alleging  her  individual  want  of  property, 
to  recover  damages  caused  by  the  death  of  her  intestate,  but  the 
court  denied  the  application  for  want  of  proof  as  to  the  condition 
of  the  estate  of  which  she  was  administratrix.  It  appeared  from 
the  appeal  book  in  this  case  that  the  petitioner  simply  made  affidavit 
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that  she  was  a  married  woman,  and  not  worth  $ioo,  besides  her 
necessary  wearing  apparel,  and  had  no  means  to  defray  the  neces- 
sary expenses.  The  court  said  that  the  absence  of  this  proof  would 
not  warrant  the  granting  of  the  order;  thus  intimating  that  with 
such  proof,  such  an  order  would  be  granted. 

An  order,  authorizing  an  administratrix  to  sue  as  a  poor  person, 
was  held  in  Young  v.  Nassau  £1.  R.  Co.,  34  App.  Div.,  126,  54  N. 
Y.  Supp.  600,  to  have  been  property  set  aside.  In  this  case,  how- 
ever,  the  plaintiff  did  not  have  a  meritorious  cause  of  action.  But 
the  court  said :  "If  she  had  such  cause  of  action,  the  statute  is  ex- 
plicit that  the  fact  that  she  had  not  paid  the  costs  recovered  against 
her  on  a  previous  suit  shall  not  preclude  her  from  maintaining  the 
present  action;  still  the  adverse  result  of  the  previous  action  was 
properly  to  be  Considered  on  the  merits  of  her  right  to  sue  as  a 
poor  person." 

The  petition  of  an  administrator  to  sue  in  forma  pauperis  was  de- 
nied by  Pryor,  J.,  sitting  at  Special  Term,  in  Re  Benington,  58  N. 
Y.  Civ.  Proc.  R.,  24a 

See  also,  Kennedy  v.  Twenty-third  St.  R.  Co.,  38  N.  R.  Civ.  Proc. 
R.,  240,  for  the  right  of  an  administratrix  to  sue  as  a  poor  person 
for  the  death  of  her  son  and  for  loss  of  his  services. 

The  scarcity  of  New  York  authority  on  the  general  question  may 
make  references  to  cases  from  other  jurisdictions  of  some  value  to 
the  practitioner. 

In  Miller  v.  Norfolk  &  W.  R.  Co.,  47  Fed.,  264,  which  was  an  ac- 
tion by  an  administrator,  the  court  held  that  a  non-resident  plain- 
tiff could  be  required  to  give  security  for  costs  in  the  Federal  Court 
It  was  said :  "The  court  is  of  opinion  that,  if  the  non-resident  ad- 
ministrator, plaintiff,  having  assets  in  his  hands,  or  the  estate  is  sol- 
vent, and  sufficient  to  pay  the  costs,  or  if  the  beneficiaries  in  the 
suit  are  persons  of  sufficient  means  to  pay  the  costs,  they  should  be 
required  to  secure  the  same.  If,  however,  there  is  no  estate  out  of 
which  the  administrator  can  pay  the  costs,  and  the  suit  is  one  that 
it  is  his  duty  to  prosecute,  and  the  beneficiaries  are  poor  persons, 
such  as  are  contemplated  by  Section  3558,  Va.  Code  1S87,  he  should 
be  allowed  to  sue  m  forma  pauperis,  on  proper  petition  being  filed/' 

In  North  Carolina  it  is  held  that  proof  of  inability  to  furnish  the 
statutory  bond  for  costs,  on  behalf  of  the  estate  and  those  for  whose 
benefit  the  action  is  brought,  is  sufficient  to  authorize  the  adminis- 
trator to  bring  an  action  in  forma  pauperis  for  the  negligent  death 
of  his  intestate,  and  such  administrator  need  not  show  personal 
inability  to  give  the  bond  (Christian  v.  Atlantic  &  N.  C.  R.  Co.,  136 
N.  C,  321.)    The  court  construed  the  terms  '*atty  person,"  used  in 


VOLUME  38.  237 


Matter  of  Cannice. 


the  North  Carolina  statute  as  broad  enough  to  include  any  litigant 
whatever,  and  hence  non-residents  as  well  as  executors  and  admin- 
istrators. 

And  in  Hamlin  v. '  Neighbors,  75  N.  C,  66,  the  court  held  that 
where  a  party  has  been  given  the  right  to  bring  an  action  in  forma 
pauperis,  his  executor  might  continue  such  action,  without  a  bond, 
if,  when  he  applied  to  be  made  a  party,  he  filed  a  petition  showing 
a  proper  case.  In  this  instance,  however,  the  executor  did  not  file 
any  petition.  See,  also,  Allison  v.  Southern  R.  Co.,  129  N.  C,  336; 
Brendle  v.  Heron,  68  N.  C,  496,  and  McKiel  v.  Cutler,  45  N.  C^ 
139.    In  the  latter  case  a  contrary  decision  was  rendered. 

But,  in  Smith  v.  Louisville  &  N.  R.  Co.,  89  Tenn.,  664,  it  was 
held  that  an  administrator  cannot,  in  his  representative  capacity, 
maintain  an  original  action  for  damages  for  his  decedent's  death- 
by  negligence,  upon  a  pauper's  oath,  since  the  right  to  bring  the 
suit  in  forma  pauperis  is  a  right  personal  to  the  plaintiff,  and  not 
available  to  one  suing  in  a  representative  capacity.  And  this  doc- 
trine was  held  to  obtain,  although  the  administrator  avers  insol- 
vency of  himself  personally  and  of  the  estate  he  represents.  Num- 
erous dicta  in  Tennessee  to  the  contrary  were  overruled  by  this  de- 
cision. 

It  seems  to  be  the  English  doctrine  to  deny  the  right  of  an  execu- 
tor or  administrator  to  sue  in  forma  pauperis.  The  statute  11  Hen. 
VII,  Chap.  12,  allows  poor  persons  to  sue  in  forma  pauperis.  The 
act  provides,  in  substance,  that  every  poor  person  or  persons  which- 
have  cause  of  action,  either  in  law  or  equity,  shall  have  a  writ  ac- 
cording to  the  nature  of  their  causes,  paying  no  costs  onl  the  same, 
nor  giving  any  security  therefor.  And  33  Hen.  VIII,  Chap.  15,  re- 
lieves plaintiffs  who  are  paupers  from  the  payment  of  costs.  But 
none  of  the  English  cases  allow  an  executor  or  administrator  to 
sue  or  defend  in  forma  pauperis. 

Lord  Hardwicke,  in  Paradice  v.  Sheppard,  i  Dick.,  136,  said  that 
"on  search  no  precedent  could  be  found  either  in  chancery  or  in 
the  courts  of  common  law,  of  the  making  of  an  executor  or  admin- 
istrator to  sue  or  defend  in  forma  pauperis."  See,  also,  Victor  v. 
Devereux,  6  Beav.,  584,  49  Eng.  Reprint  952. 

But  an  exception  was  made  by  some  of  the  English  courts  in  the 
case  of  those  who  occupied  the  position  of  executor  and  beneficiary : 

Thus,  in  Anon.  2  Moll.  338,  it  was  said  that,  if  a  personal  repre- 
sentative had  also  a  claim,  himself,  as  an  encumbrancer,  the  case 
would  be  taken  out  of  the  rule  that  a  personal  representative  can- 
not sue  in  forma  pauperis. 

To  the  same  effect,  see  Parkinson  v.  Chambers,  i  Kay  ft  J.,  7^1 
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Flattery  v.  Anderdon,  ii  Qr.  Eq.  Rep.,  586;  Rogers  v.  Hooper,  21 
L.  T.,  278^  I  Wkly  Rep.,  474;  Thompson  v.  Thompson,  ^  Cox,  411; 
Everson  v.  Matthew,  3  Wkly.  Rep.,  159;  Bayly  y.  Bayly,  11  Beav., 
256;  Martin  v.  Whitmore,  17  Wkly.  Dig.  809. 

And  in  Oldfield  v.  Cobbett,  i  Collyer  169,  63  Eng.  Reprint  369, 
the  vice-chancellor  held  that  a  defendant,  defending  as  an  executor, 
may  be  allowed  to  defend  in  forma  pauperis  for  the  purpose  of 
clearing  his  contempt  for  non-payment  of  costs. 

B.  To  Appeal. 

An  administratrix  in  Reed  v.  Pennsylvania  Co.,  11 1  Fed.,  714. 
filed  a  petition  to  be  allowed  to  prosecute  a  writ  of  error  in  forma 
pauperis,  under  an  act  of  Congress  of  July  20,  1892,  which  provides 
that  any  citizen  of  the  United  States  may  conunence  and  prosecute 
any  suit  without  being  required  to  prepay  fees  or  costs,  or  give 
security,  upon  filing  an  oath  of  poverty,  and  alleging  that  he  be- 
lieves he  is  entitled  to  the  redress  sought  and  setting  forth  the  na- 
ture of  his  cause  of  action.  The  court  held  that  the  right  of  ap- 
peal was  within  the  equity  of  this  statute,  but  the  court  considered 
the  affidavit  of  poverty  to  be  defective,  although  it  showed  the  pov- 
erty of  the  widow,  who  was  the  plaintiff,  yet  it  did  not  show  the 
poverty  of  the  children  of  the  deceased,  as  required  in  an  action 
by  a  widow  as  administratrix  for  the  death  of  her  husband  brought 
for  the  benefit  of  herself  and  children. 

In  speaking  of  this  defect  in  the  affidavit,  the  court  said:  "It 
may  be  that  the  estate  of  the  deceased  is  able  to  prepay  the  costs 
of  the  writ  of  error,  or  secure  the  same.  If  so,  the  act  would  have 
no  application.  The  affidavit  makes  no  showing  as  to  the  value  of 
the  estate  of  which  the  plaintiff  is  administratrix.  The  application 
is  for  these  reasons  denied,  but  without  prejudice  to  its  renewal 
upon  an  affidavit  showing  that  the  estate  of  the  deceased,  as  well 
as  the  beneficiaries,  is  unable  to  pay  the  costs  or  give  security."  In 
Volk  V.  B.  F.  Sturtevant  Co.,  99  Fed.,  532,  the  court  intimated  that 
the  above  act  of  Congress  (27  stat,  at  L.,  252,  U.  S.  Comp.  Stat. 
1901,  p.  706)  was  applicable  to  writs  of  error  and  appeal. 

An  alien  has  no  right  to  take  advantage  of  this,  act  of  Congress. 
Thus,  in  Volk  v.  B.  F.  Sturtevant  Co.,  99  Fed.,  532,  an  action  was 
brought  by  an  alim  in  the  Federal  Court,  and  after  his  death  his 
administratrix  made  application  for  leave  to  appeal  in  forma  pau- 
peris, but  the  application  was  denied  on  the  ground  that  such  stat- 
ute gave  the  right  to  sue  in  forma  pauperis  to  citizens  alone.  It 
appeared,  however,  that  the  administratrix  was  not  in  fact  a  pau- 
per, since  she  had  $800. 
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Under  Section  3623  of  the  Georgia  Code  executors  are  given  the 
right  to  appeal  in  forma  pauperis.  This  statute  provides  that,  when 
any  party  plaintiff  or  defendant  in  any  suit  at  law  or  proceeding  in 
a  court  of  ordinary  shall  be  unable  to  pay  costs  and  give  security, 
if  such  party  files  an  affidavit  that  he  has  a  good  cause  of  appeal, 
and  is  unable  to  pay  costs  by  reason  of  poverty,  such  party  may  be 
permitted  to  appeal  without  paying  costs  or  giving  security  (see 
Fite  V.  Black,  85  Ga.,  413.) 

Before  this  section  of  the  Georgia  Code  was  amended,  Septem- 
ber 35,  1879,  an  appeal  in  forma  pauperis  was  held  in  Adams  ▼. 
Beall,  60  Ga.,  325,  not  to  lie. 

A  Kansas  statute  (Taylor's  Kan.  Gen.  Stat.  1889,  pars.  4682,  4683) 
providing  that,  where  the  plaintiff  having  a  just  cause  of  action 
against  the  defendant,  by  reason  of  his  poverty,  is  unable  to  give 
security  for  costs,  on  affidavit  made  before  the  clerk,  no  bond  shall 
be  required,  was  construed  in  Cherokee  &  P.  Coal  Co.  v.  Britten, 
3  Kan.  App.  292,  as  allowing  an  administrator,  who  has  brought  an 
action  for  a  negligent  death,  for  the  benefit  of  the  father  and  mother 
of  the  one  killed,  to  maintain  such  action  without  security  for  costs. 
It  was  contended  by  the  defendant  in  the  case  that  if  the  adminis- 
trator was  able  to  give  a  bond  as  administrator  when  he  was  ap- 
pointed to  that  office,  he  must  be  able  to  give  a  bond  for  costs. 
The  court  did  not  consider  this  contention  sound,  and  said:  'The 
bond  he  gave  as  administratrix  is  for  the  faithful  performance  of 
the  duties  of  an  administrator.  ♦  ♦  ♦  ♦  The  bond  for  costs  in  the 
prosecution  of  the  action  for  damages  is  an  obligation  against  the 
estate.  *  *  *  The  action  is  prosecuted  by  the  administrator  in  his 
representative  capacity,  but  it  is  for  the  benefit  of  the  next  of  kin.'' 
The  affidavit  in  this  instance  alleged  "that  by  reason  of  my  pov- 
erty, I  am  unable  to  give  security  for  costs." 

The  rule  that  an  administrator  may  bring  an  action  in  forma  pau- 
peris, and  may  make  the  affidavit  of  poverty  in  his  representative 
capacity,  was  approved  in  Good-Eye  Min.  Co.  v.  Robinson,  67  Kan. 
510.  In  this  case,  however,  the  affidavit  of  poverty  was  regarded 
as  insufficient,  in  that  it  did  not  show  that  the  minor  children  of 
the  deceased  were  unable  to  give  security  for  costs. 

In  North  Carolina  personal  representatives  are  allowed  to  appeal 
to  the  Supreme  Court  without  giving  a  bond  for  costs  when  unable 
to  do  so  by  reason  of  poverty.  The  court  construed  the  words  "any 
person  to  a  civil  action,"  used  in  a  statute  allowing  an  appeal  with- 
out giving  security  for  costs  when  the  appellant  is  unable  to  do  so 
by  reason  of  poverty,  as  being  comprehensive  enough  to  include  ad- 
ministrators (Mason  v.  Osgood,  71  N.  E.,  212.) 
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But  in  Tennessee  the  right  to  prosecute  an  appeal  on  a  patqier's 
oath  is  denied  (Smith  v.  Louisville  ft  N.  R.  Co.,  8p  Tenn.,  664.) 

A  careful  search  haai  failed  to  find  any  New  Yoric  authorities  on 
the  right  of  an  executor  or  administrator  to  appeal  in  forma  pau- 
peris. In  this  connection,  Code  of  Civil  Procedure,  Section  41% 
provides:  ''An  order,  made  as  prescribed  in  this  article,  does  not 
authorize  the  petitioner  to  take  or  maintain  an  appeal,  as  a  poor 
person;  but  where  an  appeal  is  taken  by  the  adverse  party,  the  or- 
der is  applicable,  in  favor  of  the  petitioner,  as  respondent  in  the 
appeal" 

///.  Committee  of  Lunatic. 

The  committee  of  a  lunatic  was  denied  the  right,  in  Bechtle  v. 
Manhattan  R.  Co.,  31  Abb.  N.  C,  483,  30  N.  Y.  Supp.,  410,  to  sue 
as  a  poor  person,  on  the  ground  that  the  statute  allowing  plaintiffs 
to  sue  in  forma  pauperis  relate  to  personal  actions  only.  But  see 
remarks  in  Matter  of  Cannice,  38  N.  Y.  Civ.  Proc.  R.,  231,  with  ref- 
erence to  this  case. 

IV,  Assignee  in  Bankruptcy. 

The  right  of  an  assignee  in  bankruptcy  to  sue  in  forma  pauperis 
for  the  conversion  of  personal  property,  was  denied  in  Osborne  v. 
Henry,  66  N.  C,  354. 

Cases  on  the  subject  of  the  right  of  guardians  of  infants  to  sue 
in  forma  pauperis  are  not  included  in  this  note. 


KENNEDY  v.  TWENTT-THIRD  ST.  RT.  CO. 

Deaths-How  to  Bring  Action  For  Cause  Of. 

Daly^  C.J. — ^The  plaintiff  oommenoed  an  action  against 
the  defendant  for  damages  for  causing  the  death  of  her 
son,  eleven  years  of  age,  for  loss  of  his  services  during  his 
minority.  On  a  petition  by  her  afterwards  for  leave  to 
prosecute  the  action  as  a  poor  person,  Held,  That  the  ac- 
tion was  not  maintainable  by  plaintiff  except  under  the 
statute  as  administratrix. 

In  bb  Bennington.     Common  Pleas,  Spboial  Tbbm 
AND  Chambees,  Febeuaby  1,  1894:. 
Pbyob,  J. — ^I  know  of  no  authority  for  allowing  an  ad-^ 
ministrator  to  sue  as  a  poor  person. 
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MATTER  OF  BURKE. 

Supreme  Coubt,  Appellate  Division,  Fiest  Dbpabt- 
MENT,  Febeuaby,  1907. 

§§  2373,  2374,  2375. 

Arbitration— Submission — Determination  as  to  Interest. 

Under  a  submission  to  arbitration  pursuant  to  Code  of  Civil  Pro- 
cedure, Chapter  17,  Title  8,  of  the  controversies  between  an  own- 
er and  a  contractor,  who  has  erected  a  house  for  him,  as  to  the 
amounts  due  under  the  contract  and  for  extra  work,  the  arbi- 
trator has  power  to  determine  whether  the  contractor  is  entitled 
to  interest  on  the  sum  found  to  be  due,  as  that  issue  is  clearly 
within  the  terms  of  the  submission,  for  as  matter  of  law  a  right 
to  interest  follows  a  claim  for  a  demand  capable  of  computation. 

Arbitration—Award  Presumed  Correct. 

An  award  under  a  submission  of  controversies  pursuant  to  Code 
of  Civil  Procedure,  Chapter  17,  Title  8,  is  presumed  to  be  correct. 

Appeal— Review  of  Arbitrator's  Decision. 

When  there  is  nothing  on  the  face  of  an  award  under  a  submis- 
sion of  controversies  pursuant  to  Code  of  Civil  Procedure,  Chap- 
ter 17,  Title  8,  showing  that  the  arbitrator  decided  wrongfully, 
the  Appellate  Division  cannot  review  the  merits  of  the  decision 
on  an  appeal  from  the  arbitrator's  decision,  since  the  court  is 
limited  in  its  review  by  Code  of  Civil  Procedure,  Sections  2373; 
2374  and  2375,  to  the  grounds  therein  specified. 

(Decided  February,  1907.) 

Appeal  from  a  judgment  of  the  New  York  Special 
Term,  entered  upon  an  award  under  an  submission  to 
arbitration  pursuant  to  Code  Civil  Procedure,  Chapter 
17,  Title  8.     Affirmed. 

Mr.  Oeorge  Hahn,  for  appellant. 
Messrs.  Eidlitz  £  Htdze,  for  respondent. 
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Houghton^  J. — The  appellant.  Com,  was  the  owner, 
and  the  respondent,  Burke,  the  contractor  for  the  erection 
of  a  building.  Controversies  having  arisen  as  to  the 
amount  due  the  contractor  under  his  contract  and  for  ex- 
tra work,  and  as  to  the  amount  which  should  be  deducted 
therefrom  in  favor  of  the  owner,  the  parties  entered  into 
a  written  agreement  to  arbitrate  their  differences  before 
a  single  arbitrator,  agreed  upon,  with  the  further  stipula- 
tion that  his  decision  should  be  final  and  that  judgment 
might  be  entered  thereon.  The  particular  form  of  sub- 
mission reads  as  follows:  ^^That  the  parties  hereto  do 
hereby,  pursuant  to  Chapter  17,  tit.  8,  of  the  Code  of 
Civil  Procedure,  submit  all  and  all  manner  of  actions, 
cause  and  causes  of  actions,  suits,  controversies,  claims  and 
demands  whatsoever  now  pending  and  existing  by  and  be- 
tween them"  respecting  the  amount  due  from  die  owner 
to  the  contractor  under  the  contract  and  for  extra  work, 
and  the  amount  due  from  the  contractor  to  the  owner  re- 
specting various  claims  made  by  him  arising  out  of  such 
contract  or  in  connection  with  alterations  on  the  building 
or  to  such  contract.  After  hearing  the  evidence  adduced 
by  the  parties  and  the  proofs  submitted  by  them,  the  arbi- 
trator made  an  award  as  follows : 

"That  there  is  due  to  Luke  A.  Burke  from  Henry  Com, 
on  account  of  the  matters  and  things  set  forth  in  the  said 
agreement  of  arbitration,  after  making  deductions  and 
allowances  in  favor  of  said  Henry  Com  from  the  amount 
claimed  by  said  Luke  A.  Burke,  the  sum  of  $45,387.18, 
with  interest  thereon  from  Jime  1,  1904,  being  the  sum 
of  $5,900.33,  amounting  in  the  aggregate  to  the  sum  of 
$51,287,51." 

The  appellant  paid  the  principal  sum  awarded,  but  re- 
fused to  pay  the  amount  allowed  as  interest,  and  moved 
that  the  award  be  modified  by  striking  the  same  there- 
from, which  motion  was  denied,  and  the  award  confirmed, 
and  judgment  directed  to  be  entered  for  the  unpaid  bal- 
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ance,  and  from  such  disposition  of  the  matter  this  appeal 
is  taken*  The  appellant  insists — ^first,  that  the  matter  of 
interest  was  not  within  the  submission  of  arbitration ;  and, 
second,  that  the  nature  of  the  claims  between  the  two  par^ 
ties  was  such  that  as  a  matter  of  law  interest  could  not  be 
allowed. 

The  question  whether  either  party  should  have  interest 
on  any  sum  which  might  be  due  him  from  the  other  was 
clearly  within  the  terms  of  the  submission  of  arbitration. 
All  manner  of  claims  and  demands  were  submitted.  It 
is  not  necessary  there  should  be  any  agreement  for  interest 
in  order  to  permit  a  party  to  recover  it.  Whenever  a 
debtor  is  in  default  for  not  paying  money  in  pursuance 
of  his  contract,  he  is  chargeable  with  interest  from  the 
time  of  default  on  the  specified  amoimt  of  money  which 
should  have  been  paid  (Van  Renssaelaer  v.  Jewett,  2  N. 
Y.,  135;  White  v.  Miller,  75  K  T.  393;  Sweeny  v. 
City  of  New  York,  173  N.  Y.,  414).  Interest  follows 
the  claim  by  way  of  damages  for  failure  to  pay  when  the 
party  is  obligated  so  to  do.  It  was  not  necessary  in  the 
agreement  of  arbitration,  therefore,  to  specify  whether 
or  not  interest  should  be  allowed,  for  interest  followed  as 
matter  of  law  the  determination  that  a  certain  sum,  known 
to  the  party  obligated,  was  due  and  payable  to  the  other 
on  a  particular  day.  The  matter  of  interest  was  therefore 
embraced  within  the  submission  to  arbitrate,  and  the  ques- 
tion as  to  whether  or  not  it  should  have  been  allowed 
under  any  given  state  of  facts  was  properly  before  the  ar- 
bitrator. Whether  or  not,  as  matter  of  law,  any  interest 
should  have  been  allowed  the  respondent  on  his  claim,  this 
court  cannot  now  decide.  There  is  nothing  on  the  face 
of  the  award  showing  that  the  arbitrator  decided  wrongly 
in  this  respect,  and  his  determination,  therefore,  is  final 
in  that  regard. 

The  Code  of  Civil  Procedure  contains  specific  direc- 
tions with  respect  to  the  confirmation  and  correction  or 
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modification  of  an  award.  By  section  2373  it  is  pro- 
vided that  the  court  must  grant  an  order  of  confirmation 
'^unless  the  award  is  vacated  or  corrected  as  specified  in 
the  next  two  sections."  The  grounds  upon  which  an 
award  may  be  vacated  are  not  involved  on  this  appeal,  and 
it  is  unnecessary  to  refer  to  them.  The  three  grounds 
specified  by  Section  2375  upon  which  an  award  may  be 
modified  or  corrected  are  as  f  oUows : 

"(1)  Where  there  was  an  evident  miscalculation  of 
figures,  or  an  evident  mistake  in  the  description  of  any 
person,  thing,  or  property,  referred  to  in  the  award.  (2) 
Where  the  arbitrators  have  awarded  upon  a  matter  not 
submitted  to  them,  not  affecting  the  merits  of  the  decision 
upon  the  matters  submitted.  (3)  Where  the  award  is  im- 
perfect in  a  matter  of  form,  not  affecting  the  merits  of 
the  controversy,  and,  if  it  had  been  a  referee's  report,  the 
defect  could  have  been  amended  or  disregarded  by  the 
court." 

In  such  cases  the  court  may  modify  and  correct  the 
award,  so  as  to  effect  the  intent  thereof  and  promote  jus- 
tice between  the  parties.  It  is  manifest  that  the  com- 
plaint with  respect  to  the  award  involved  on  this  appeal 
does  not  fall  within  any  of  the  subdivisions  above  quoted, 
if  it  be  assumed,  as  has  been,  that  the  question  of  interest 
was  embraced  within  the  submission  of  the  award  to  the 
arbitrator. 

Matter  of  Wilkins,  169  N.  T.,  494,  contains  the  latest 
discussion  by  the  Court  of  Appeals  of  the  question  of 
the  conclusiveness  of  awards.  In  the  course  of  the  opin- 
ion Martin,  J.,  says: 

"Where  the  merits  of  a  controversy  are  referred  to  an 
arbitrator  selected  by  the  parties,  his  determination,- 
whether  as  to  the  law  or  the  facts,  is  final  and  conclusive, 
and  a  court  will  not  open  an  award  unless  perverse  miscon- 
struction or  positive  misconduct  upon  the  part  of  the 
arbitrator  is  plainly  established,  or  there  is  some  provis- 
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ion  in  the  agreement  of  submission  authorizing  it.  The 
award  of  an  arbitrator  cannot  be  set  aside  for  mere  errors 
of  judgment,  either  as  to  the  law  or  as  to  the  facts.  If 
he  keeps  within  his  jurisdiction,  and  is  not  guilty  of 
fraud,  corruption,  or  other  misconduct  affecting  his 
award,  it  is  unassailable,  operates  as  a  final  and  conclu- 
sive judgment,  and,  however  disappointing  it  may  be,  the 
parties  must  abide  by  it." 

The  opinion  proceeds  further  to  discuss  the  provisions 
of  the  Code  of  Civil  Procedure  permitting  the  setting 
aside  of  an  award,  and  concludes  that  courts  have  no 
powers  of  review  other  than  that  specified  by  the  various 
sections  of  the  Code. 

The  cases  of  Dodds  v.  Hakes,  114  K  Y.,  260,  and 
Cullen  V.  Shipway,  78  App.  Div.,  130,  79  N.  Y.  Supp., 
627,  do  not  hold  to  the  contrary.  In  each  of  these  cases 
actions  were  brought  to  set  aside  an  award  made  upon  a 
parol  arbitration,  and  both  turned  upon  the  proposition 
that  the  arbitrators  exceeded  their  jurisdiction  and  passed 
upon  matters  not  submitted  to  them.  Here  the  question 
of  interest  was  within  the  scope  of  the  submission,  and, 
even  if  the  arbitrator  erroneously  allowed  it,  the  appellant 
is  without  remedy. 

But  upon  the  merits  it  is  by  no  means  clear  that  the  ar- 
bitrator erred  in  allowing  interest.  The  evidence  adduced 
before  him  is  not  before  the  court  on  this  appeal.  It  is 
only  where  the  amounts  due  are  incapable  of  being  ascer- 
tained by  computation  that  the  allowance  of  interest  is 
improper  (Excelsior  Terra  Cotta  Co.  v.  Harde,  181  N.Y., 
11).  In  an  action  upon  a  contract  for  work  done  and 
materials  furnished,  which  provided  that  the  contractors 
were  to  be  allowed  a  specific  price  for  each  item  of  labor 
or  materials  furnished,  they  are  entitled,  upon  recovery, 
to  interest  upon  their  claim  from  the  time  of  demand  for 
its  payment  (Sweeny  v.  City  of  New  York,  supra.)  The 
arbitrator  allowed  interest  only  from  a  time  subsequent 
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to  the  furnishing  of  all  material  and  the  performing  of 
all  work,  and  after  respondent  demanded  that  he  be  paid. 
It  is  possible  that,  if  we  had  the  evidence  before  us  which 
was  adduced  before  him^  we  might  say  that  the  amounts 
due  from  the  appellant  to  respondent  were  incapable  of 
being  ascertained  by  computation^  and^  therefore,  that 
interest  could  not  be  allowed.  On  the  other  hand,  it  is 
entirely  possible  that  such  evidence  would  disclose  that 
certain  sums  were  due  the  respondent,  and  that  the  parties 
agreed  upon  deductions  and  the  price  to  be  paid  for  extra 
work,  so  that  whatever  i^mained  due  the  respondent  was 
entirely  a  matter  of  computation,  and  hence  that  interest 
would  follow.  The  question  is,  not  whether  the  respond- 
ent was  in  fact  entitled  to  interest;  but  rather  whether 
facts  might  have  been  disclosed  which  showed  that  he  was 
entitled  to  it.  The  presumption,  even  if  the  award  be  not 
conclusive,  is  in  favor  of  its  correctness,  and  certainly,  in 
the  absence  of  the  evidence,  it  must  be  presumed  that 
facts  were  disclosed  which  did  entitle  the  respondent  to 
interest  on  the  amount  which  the  arbitrator  found  due 
him  and  which  he  had  demanded  should  be  paid. 

Not  only,  therefore,  should  the  judgment  be  affirmed, 
because  the  award  is  conclusive  upon  the  parties,  but  also 
because  a  state  of  facts  might  have  been  proven,  and  pre- 
sumptively were  proven,  which  would  entitle  the  respond- 
ent to  interest  as  matter  of  law. 

Pattebson,  p.  J.,  and  McLaughlin,  J.,  concur. 

Scott,  J.  (dissenting). — ^It  clearly  appears  from  the 
papers  used  on  the  motion  below  that  the  controversy  be- 
tween the  parties  arose  out  of  a  building  contract  under 
which  the  respondent  claimed  the  unpaid  balance  of  the 
contract  price,  as  well  as  a  sum  for  "overtime''  work, 
while  the  appellant  claimed  that  the  respondent  failed  to 
perform  the  contract  according  to  its  terms,  whereby  he 
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asserted  a  right  of  counterclaim  or  set-off  against  any 
amount  found  to  be  due  to  respondent.  It  is  apparent, 
and  not  questioned,  that  the  amount  due  to  respondent 
under  these  circumstances  was  unliquidated,  and  it  is  now 
settled  that  the  respondent  was  not  entitled  to  recover  in- 
terest on  the  balance  that  might  be  found  due  him,  after 
the  deduction  of  the  damages  for  defective  work  or  in- 
ferior materials  (Excelsior  Terra  Cotta  Co.  v.  Harde,  181 
N.  Y.,  11).  It  must  be  conceded,  therefore,  that  the  ar- 
bitrator erred  in  awarding  interest  on  the  net  amount 
which  he  found  to  be  due  to  the  respondent  It  is  the 
unquestioned  and  well-settled  law  of  this  State  that  the 
awards  of  arbitrators  are,  if  possible,  to  be  upheld,  and 
that  all  reasonable  intendments  and  presumptions  are  to 
be  indulged  in  their  support,  and  they  will  not  generally 
be  overruled  for  errors  of  law  or  fact  on  the  part  of  the 
arbitrator.  But  this  rule  is  subject  to  the  qualification 
that  an  award  may  be  corrected,  or,  if  necessary,  set  aside, 
for  palpable  errors  of  fact,  such  as  a  miscalculation  of  fig- 
ures, or  for  any  error  of  law,  where  the  error  is  patent 
upon  the  face  of  the  award  and  it  appears  that  the  arbi- 
trator intended  to  decide  according  to  the  law,  but  did  not; 
the  reason  being  that  in  making  such  correction  the  court 
merely  carries  into  effect  the  intention  of  the  arbitrator. 
And  it  is  not  necessary  that  it  should  appear  by  express 
statement  in  the  award  that  the  arbitrator  intended  to  de- 
cide according  to  law,  in  order  to  give  the  court  power  to 
review.  It  is  sufficient  if  this  be  shown  by  clear  and  nec- 
essary inference  (Fudickar  v.  Guard.  Mut  Life  Ins.  Co., 
62  N.  Y.,  392). 

In  the  present  case  the  arbitrator  has  struck  a  balance 
between  tlie  parties,  and  has  found  the  sum  due  from  ap- 
pellant to  respondent,  and  has  then  added  interest  to  that 
sum.  It  is  clear  that  he  awarded  this  interest  because  he 
believed  that  the  respondent  was  entitled  to  it  as  a  matter 
of  law,  and  his  own  affidavit  to  that  effect     I  think  that 
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it  is  within  the  power  of  the  court  to  correct  the  award. 
Section  2375,  Code  of  Civil  Procedure,  gives  very  wide 
power  in  that  respect.  It  authorizes  the  court  to  modify 
or  correct  the  award,  as  follows : 

"When  the  arbitrators  have  awarded  upon  a  matter  not 
submitted  to  them,  not  affecting  the  merits  of  the  decision 
upon  the  matters  submitted.'' 

The  submission  signed  by  the  parties  committed  to  the 
decision  of  the  arbitrator  ''all  and  all  manner  of  actions, 
suits,  controversies,  claims,  and  demands  whatsoever  now 
pending  by  and  between  them  as  aforesaid."  The  pre- 
amble states  the  nature  of  the  controversies.  It  recites 
the  execution  of  the  building  contract,  and  that  contro- 
versies had  arisen  between  the  parties  as  to  what  amount, 
if  any,  was  due  to  respondent  from  appellant  on  account 
of  the  work  performed  and  materials  furnished,  whether 
under  contract  or  otherwise,  and  also  what  amount,  if  any, 
was  due  to  respondent  from  appellant  with  regard  to  the 
various  claims  made  on  behalf  of  the  respondent  against 
the  appellant  arising  out  of  said  contract,  or  in  con- 
nection with  the  alterations  on  said  building,  and  also  as 
to  what  amount,  if  any,  was  due  to  the  appellant  from  the 
respondent  with  regard  to  the  various  claims  made  on  be- 
half of  the  appellant  against  the  respondent  arising  out  of 
said  contract,  or  in  connection  with  said  alterations. 

It  will  be  seen,  from  a  careful  reading  of  the  submis- 
sion, that  nothing  was  committed  to  the  determination  of 
the  arbitrator  except  the  amounts  then  due  from  each  to 
the  other  of  the  parties  to  the  submission.  Nothing  what- 
ever is  said  about  interest,  and  it  seems  to  be  quite  clear 
that  whether  or  not  interest  should  be  allowed  upon  the 
balance  found  due  from  either  to  the  other  was  left  as  a 
matter  to  be  determined  by  the  law,  and  was  not  included 
in  the  submission  as  a  matter  to  be  arbitrated.  It  seems 
to  me  to  be  equally  clear  that  the  arbitrator,  having  found 
the  balance,  intended  to  include  the  interest  in  his  award 
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only  becatise  he  believed  that  the  law  awarded  it  under 
the  circumstances.  By  striking  the  interest  out,  the  arbi- 
trator's award  upon  the  matters  strictly  submitted  to  him 
will  not  be  disturbed,  and  the  question  of  interest  will  be 
disposed  of  according  to  law,  as  it  was  his  evident  inten- 
tion that  it  should  be.  In  this  way  the  true  intention  of 
the  arbitrator  will  be  carried  into  effect.  Fortunately  the 
arbitrator  has  so  framed  his  award,  stating  separately  the 
balance  found  due  and  the  interest,  that  no  difficulty  will 
be  experienced  in  making  the  proper  correction. 

The  judgment  appealed  from  should  therefore  be  modi- 
fied, by  striking  therefrom  the  award  of  $5,900.33  inter- 
est, and,  as  modified,  affirmed,  with  costs  to  appellant. 

Lambebt^  J.,  concurs. 


MARY  RYAN,  Respondent,  v.  JOHN  MURPHY,  bt 
Al..,  Appelt*ants. 

SUPBEMB    COUET,   APPELLATE    DIVISION,   FlEST   DEPART- 
MENT, Decembeb,  1906. 

§§  968,  970,  1638,  1642. 

Trial— By  Jury—Clatm  to  Real  Property. 

In  an  action  under  Code  of  Civil  Procedure,  Section  1638,  brought 
to  determine  a  claim  to  real  property,  there  is  a  right  to  a  trial 
of  the  case  by  a  jury  as  permitted  by  Code  of  Civil  Procedure, 
Section  1642,  which  provides  that  "where  an  issue  of  fact  is  join- 
ed in  an  action  as  prescribed  in  this  article  (Art  V.,  Tit.  I,  Chap. 
14)  unless  the  defendant  merely  demands  that  the  complaint  be 
dismissed,  if  the  defendant  claims  an  estate  in  said  property  the 
subsequent  proceedings,  including  the  trial,  judgment  and  execu- 
tion, are  the  same  as  if  it  was  an  action  of  ejectment,"  and  Sec- 
tion 968,  which  provides  that  an  issue  of  fact  in  an  action  of 
ejectment  must  be  tried  by  a  jury  unless  a  jury  trial  is  waived  or 
a  reference  is  ordered,  and  it  is  not  necessary  for  the  defendant. 
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to  make  an  application  for  such  trial  by  jury  under  Section  970, 
which  provides  that  where  a  party  is  entitled  to  a  jury  trial  of 
one  or  more  issues  of  fact  in  an  action  not  specified  in  Section 
968»  he  may,  on  notice,  apply  to  the  court  for  an  order  directing^ 
all  of  the  questions  arising  upon  those  issues  to  be  distinctly  stat- 
ed for  trial  accordingly,  since  an  action  of  ejectment  is  specified 
in  Section  968. 
(Decided  December,  1906.) 

Appeal  from  defendant  from  a  judgment  in  favor  of 
plaintiff  determining  a  claim  to  real  property.     Reversed. . 

Messrs  J.  Silver,  guardian  ad  litem  (Maxwell  C.  Katz 
and  Otto  C.  Sommerich,  on  the  brief),  for  appellants. 

Messrs.  Ooeller,  Shaffer  &  Risler  (Robert  Gbeller  and 
Claude  L.  Coon,  on  the  brief),  for  respondents. 

Clabke^  J. — This  action  was  brought  under  Section 
1638  of  the  Code  of  Civil  Procedure,  alleging  that  the 
plaintiff  is  the  owner  in  fee-simple  absolute  of  certain 
property  between  Twelfth  avenue,  as  originally  laid  out 
at  Forty-Ninth  street,  in  the  city  of  New  York.  She  al- 
leges that  the  defendants  unjustly  claim  an  estate  in  fee 
for  life  to  the  property  in  question  adversely  to  the  plain- 
tiff, and  that  said  claim  is  unjust  and  without  founda- 
tion, either  in  fact  or  law,  and  demanded  that  it  should  be 
adjudged  that  they  have  no  right  or  claim  thereto.  The 
defendants  in  their  several  answers,  not  only  demand  a 
dismissal  of  the  complaint,  but  claim  estates  in  said  prop- 
erty under  a  title  adverse  to  the  plaintiff,  and  demand 
affirmative  relief.  The  case  was  tried  at  the  Special  Term 
of  the  Supreme  Court,  and  resulted  in  a  judgment  for  the 
plaintiff,  from  which  judgment  this  appeal  is  taken. 

Without  in  any  way  passing  upon  the  merits,  this  judg- 
ment must  be  reversed  by  reason  of  the  refusal  of  the  Spec- 
ial Term  to  remit  the  case  to  the  Trial  Term  for  trial  by 
jury.  Section  1642  of  the  Code  of  Civil  Procedure  pro- 
vides that : 
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"Where  an  issue  of  fact  is  joined  and  an  action  brought 
as  prescribed  in  this  article,  unless  the  defendant  merely 
demands  that  the  complaint  be  dismissed,  if  the  defendant 
claims  an  estate  in  said  property  the  subsequent  proceed- 
ings including  the  trial,  judgment  and  execution  are  the 
same  as  if  it  was  an  action  of  ejectment,  except  as  other- 
wise expressly  prescribed  in  this  title." 

Section  968  of  the  Code  provides  that  an  issue  of  fact  in 
an  action  of  ejectment  must  be  tried  by  a  jury  unless  a 
jury  is  waived  or  a  reference  ordered.  Heading  those  two 
actions  together,  it  would  appear  that  all  the  proceedings 
prescribed  by  that  law  in  regard  to  suits  in  ejectment 
apply  to  this  action,  even  including  the  three  trials  there- 
of, were  it  not  for  the  provisions  of  Section  1646  of  the 
Code  which  says: 

"That  a  new  trial  of  said  action  after  judgment  shall 
not  be  granted  as  a  matter  of  right  but  the  court  may,  in 
its  discretion  and  in  the  interests  of  justice,  grant  a  new 
trial  upon  application  made  by  any  party  within  one  year 
after  said  judgment." 

But  while  by  said  section  the  repeated  trials  as  a  matter 
of  right,  as  provided  in  ejectment  cases,  are  abrogated, 
there  seem  to  be  no  provisions  in  the  title  interfering  with 
the  requirements  as  to  trial  by  jury. 

In  this  trial  there  was  no  waiver  of  the  right  to  a  jury 
trial.  The  defendants  served  no  notice  of  trial  for  Special 
Term,  and  upon  receipt  of  the  notice  of  trial  at  Special 
Term  from  the  plaintiff  promptly  returned  it.  Each  time 
the  case  appeared  upon  the  Special  Term  calendar  defend- 
ants objected  to  its  presence  there,  and  filed  affidavits 
claiming  that  they  were  entitled  to  a  jury  trial.  Upon  the 
trial  itself  they  made  the  same  demand,  and  the  court  ex- 
pressly held  that  they  had  not  waived  their  rights  in  this 
regard.  The  learned  court  felt  constrained  to  follow, 
however,  a  decision  at  Special  Term  in  the  Second  Depart- 
ment, affirmed  by  the  learned  Appellate  Division  of  that 
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department  without  opinion  (Close  v.  Sanders,  107  App. 
Div.  622,  95  N.  Y.  Supp.,  1122).  The  facts  in  that  case 
seem  to  be  different  from  those  in  the  case  at  bar.  That 
was  an  action  to  set  aside  certain  assessments  to  a  cloud 
on  title,  and  the  defendants  themselves  noticed  the  case 
for  trial  at  Special  Term.  Upon  a  motion  being  made  to 
strike  the  case  from  the  Special  Term  calendar,  all  that 
appears  is  that  the  court  said : 

'^Motion  denied.  If  any  of  the  parties  is  entitled  to 
a  jury  trial,  he  should  apply  for  such  a  trial  under  Sec- 
tion 970  of  the  Code." 

Upon  the  ground  that  by  noticing  the  case  for  trial  at 
Special  Term  the  defendants  had  waived  their  right  to  a 
trial  of  the  issues  of  fact  by  a  jury  that  decision  was  right. 
But  this  case  does  not  present  the  question  of  the  waiver. 
Section  970  of  the  Code  provides  that : 

"Where  a  party  is  entitled  by  the  Constitution  or  by 
express  provision  of  law  to  a  trial  by  jury  of  one  or  more 
issues  of  fact  in  an  action  not  specified  in  Section  968  of 
this  act,  he  may  apply  upon  notice  to  the  court  for  an  or- 
der directing  all  the  questions  arising  upon  those  issues  to 
be  distinctly  and  plainly  stated  for  trial  accordingly." 

But  an  action  of  ejectment  is  specified  in  Section  963 
of  the  act  and  Section  1642  provides  that  the  action  under 
Section  1638  shall  be  the  same  as  if  it  was  an  action  of 
ejectment. 

There  seems  to  be,  therefore,  no  escape  from  the  con- 
clusion that  the  defendants  were  entitled,  as  a  matter  of 
right,  to  the  jury  trial,  seasonably  and  persistently  de- 
manded. They  were,  therefore,  entitled  to  stand  upon 
their  right,  and  to  refrain  from  putting  in  any  evidence 
when  the  court  had  forced  upon  them  the  form  of  trial 
other  than  that  provided  by  law. 

The  judgment  should  be  reversed,  and  a  new  trial  or- 
dered, with  costs  tQ  the  appellants  to  abide  the  event 

Pattekson,  McLaughlin,  and  Lauqhlin,  JJ.,  concur. 
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Inqbaham,  J.  (dissenting) — ^I  do  not  concur  in  the  re- 
versal of  this  judgment.  The  relief  that  the  plaintiff  de- 
mands is  that  the  defendants,  and  each  and  all  of  them^ 
and  every  person  claiming  through  or  under  them,  or  any 
of  them,  be  adjudged  to  have  no  claim  or  right  to  any  es- 
tate, right,  title,  or  interest  in  said  premises  described 
herein,  and  that  they  may  be  adjudged  to  have  no  lien  or 
incumbrance  thereon,  and  that  the  defendants,  and  all  per- 
sons or  corporations  claiming  through  or  under  them  or 
any  of  them,  be  forever  barred  from  any  and  all  claims  of 
any  interest,  lien,  or  easement  in  said  premises.  The  re- 
lief thus  demanded  is  essentially  equitable.  As  a  defense 
to  such  an  equitable  action,  the  defendant  is  authorized  by 
Section  1641  of  the  Code  of  Civil  Procedure  to  claim  an 
estate  in  the  property  described  in  the  complaint;  and 
where  such  a  defense  is  set  up  in  the  answer,  under  Sec- 
tion 1642  of  the  Code  of  Civil  Procedure,  the  subsequent 
proceedings,  including  the  trial  judgment,  and  execution,, 
are  the  same  as  if  the  suit  was  an  action  of  ejectment,  ex- 
cept as  otherwise  expressly  prescribed  in  the  title  of  the 
Code,  of  which  these  sections  are  a  part. 

That  the  action,  notwithstanding  such  defense,  remains 
an  equitable  action,  is  shown  by  Section  1645  of  the  Code 
of  Civil  Procedure,  which  provides  that  the — 
"Final  judgment  for  the  plaintiff  must  be  to  the  effect  that 
the  defendant,  and  every  person  claiming  under  him,  by 
title  accruing  after  the  filing  of  the  judgment-roll,  or  of 
the  notice  of  the  pendency  of  the  action,  as  prescribed 
in  article  ninth  of  this  title,  be  forever  barred  from  all 
claim  to  any  estate  of  inheritance,  or  for  life,  or  for  a  term 
of  years  not  less  than  ten,  in  the  property ;  or  such  judg- 
ment must  be  that  the  defendant  and  every  person  claim- 
ing under  him,  as  above  stated,  be  forever  barred  from  all 
claim  to  any  interest  of  easement  in,  or  lien  or  incum- 
brance upon,  the  said  property,  of  any  kind  or  nature 
whatsoever,  or  of  any  particular  interest,  easement,  lien 
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or  incumbrance  specified  in  said  judgment ;  and  the  court 
maj  direct  any  instrument  purporting  to  create  any  such 
interest,  easement,  lien  or  incumbrance  to  be  delivered 
up  or  to  be  canceled  of  record;  or  two  or  more  of  said 
forms  of  judgment  may  be  awarded  in  the  same  action." 

This  equitable  judgment  must  be  entered  by  a  court  of 
equity,  and.  while  either  party  has  a  right  to  a  trial  by 
jury  as  to  a  defendant's  title,  the  application  for  final 
judgment  must  come  back  to  a  court  of  equity.  Thus,  I 
think,  it  may  be  said  that  where  the  relief  demanded  is 
essentially  of  equitable  cognizance,  authorized  by  Section 
1645  of  the  Code,  that  the  title  of  the  Code  of  which  Sec- 
tion 1642  and  section  1645  are  a  part  does  otherwise  pro- 
vide, so  that  the  whole  action  is  not  to  be  tried  before  a 
jury,  but  only  the  issue  raised  by  the  answer,  which  pre- 
sents the  same  question  as  would  be  presented  in  an  ac- 
tion of  ejectment.  After  the  issue  of  fact  is  determined 
the  question  as  to  the  proper  judgment  on  the  facts  found 
must  be  determined.  Section  1645  provides  for  two 
kinds  of  relief  that  may  be  awarded  or  both  may  be  in- 
cluded in  the  judgment.  If  the  case  is  to  be  tried  by  a 
jury  like  an  action  of  ejectment,  the  jury  would  have  to 
determine  which  relief  the  plaintiff  is  entitled  to.  This 
would  bring  the  case  within  Section  970  of  the  Code  of 
Civil  Procedure,  which  provides  that: 

"Where  a  party  is  entitled  *  *  *  to  a  trial  by 
jury  *  *  *  in  an  action  not  specified  in  Section  nine 
hundred  and  sixty-eight  of  this  act  he  may  apply,  upon 
notice  to  the  court,  for  an  order  directing  all  the  questions 
arising  upon  those  issues  to  be  distinctly  and  plainly 
stated  for  trial  accordingly." 

The  proper  course,  therefore,  it  seems  to  me,  was  for 
either  party  desiring  a  jury  trial  to  have  applied  to  have 
issues  framed  to  be  thus  tried ;  and,  having  failed  to  make 
such  application  before  the  trial,  the  defendant  waived  the 
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right  to  have  any  of  the  issues  in  the  action  tried  by  a 
jury. 

It  appears  by  the  statement  annexed  to  the  case  that  the 
action  was  commenced  by  the  service  of  a  summons  on 
July  8y  1905.  As  that  was  part  of  the  record,  no  inde- 
pendent proof  of  the  date  of  the  commencement  of  the  ac- 
tion was  required,  and  the  evidence  shows  that  the  plain- 
tiff was  in  actual  possession  of  the  property  for  more  than 
one  year  prior  to  that  date. 

I  also  think  that  the  deed  from  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  'Sew  York  was  sufficiently 
proved,  and  that  it  must  be  presumed,  in  the  absence  of 
evidence  to  the  contrary,  that  the  public  officers  who  exe- 
cuted that  conveyance  complied  with  the  statute,  and  that 
the  deed  was  valid. 

I  think,  therefore,  that  the  judgment  shoidd  be  affirmed. 


SARAH  T.  STANLEY,  Respondent,  v.  JAMES  W. 
STANLEY,  Appellant. 

SuPBSMs  CouBT,  Appellate  Division,  Third  Depabt- 
MENT,  Deobmbeb,  1906. 

§§  1241,  1773. 

Diuoree^-A  limony^Enf or  cement — Contempt 

A  proceeding  for  contempt  for  the  enforcement  of  a  judgment  di- 
recting the  payment  of  alimony,  is  specially  authorized  by  Code 
of  Civil  Procedure,  Section  1773. 

Same, 

A  judgment  for  alimony  does  not  fall  within  the  provisions  of 
Code  of  Civil  Procedure,  Section  1241,  stating  in  what  cases  a 
judgment  may  be  enforced  by  punishment  for  disobeying  it. 

(Decided  December,  1906.) 
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Appeal  by  defendant  from  a  judgment  in  favor  of  plain- 
tiff directing  the  payment  of  alimony.     Affirmed. 

Mr.  Isaac  N.  Jacohson,  for  appellant. 
Mr.  Albert  J,  Qraeffe  (John  J.  Lison,  of  counsel) — ^for 
respondent. 

Pee  Cubiam. — ^By  section  1773  of  the  Code  of  Civil 
Procedure  this  proceeding  for  contempt  is  specifically  au- 
thorized in  enforcement  of  a  judgment  directing  the  pay- 
ment of  alimony.  The  case  is,  therefore,  taken  out  of  the 
rule  as  to  actions  generally  prescribed  by  Section  1241  of 
the  Code.  This  Section  1773  was  first  inserted  in  our 
law  in  1880,  when  the  second  part  of  the  Code  of  Civil 
Procedure  took  effect.  When  the  case  of  Park  v.  Park, 
reported  in  20  N.  Y.,  156,  therefore,  there  was  no  such 
specific  provision  of  law  applicable  to  these  actions.  The 
case  of  Mercer  v.  Mercer,  73  Hun,  192,  25  N.  Y.  Supp., 
867,  relied  upon  by  defendant,  arose  upon  an  order  di- 
recting  payment  of  counsel  fee,  and  not  alimony. 

A  certified  copy  of  the  decree  was  properly  served  upon 
the  defendant,  and  a  personal  demand  for  the  alimony. 
The  delay  in  making  the  demand  is  shown  to  have  been 
caused  by  the  absence  of  defendant  from  the  state.  That 
the  rights  of  plaintiff  have  been  impaired  and  defeated  by 
defendant's  failure  to  pay  the  same  is  undoubted,  and  we 
discover  no  reason  for  interfering  with  the  order  of  the 
Special  Term. 

Order  affirmed,  with  $10  costs  and  disbursements. 
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HARRY    MEYERSON,    Respondent,    v.    SAMUEL 
LEVY,  Appellant. 

SUPBBMB    COUBT,   ApPELLATB    DIVISION,   FiBST   DbPABT" 

ment,  Febbuaby,  1907. 
§§  791,  793. 

Trial — Preference — Infant. 

The  preference  on  the  calendar  to  which  the  plaintiff  was  entitled 
as  an  infant,  under  Code  of  Civil  Procedure,  Section  791,  Subdi- 
vision  5,  is  lost,  and  a  notice  of  trial  for  a  subsequent  term,  with 
a  notice  of  motion  for  a  preference,  is  ineffectual,  where  such 
plaintiff  served  a  notice  of  trial  at  a  preceding  term  of  court, 
together  with  a  notice  of  motion  for  a  preference,  returnable  on 
the  day  of  the  commencement  of  the  term,  pursuant  to  Code  of 
Civil  Procedure,  Section  793,  as  applicable  to  the  county  of  New 
York,  on  which  day  the  plaintiff  did  not  appear,  and  the  motion 
was  dismissed  on  defendant's  motion  for  default 

(Decided  February,  1907.) 

Appeal  by  defendant  from  an  order  of  the  Special  Term 
of  New  York  County,  granting  plaintiflPs  motion  for  a 
preference,  as  allowed  by  Code  of  Civil  Procedure,  Sec- 
tion 701,  Subdivision  5.     Keversed  and  motion  denied. 

Mr.  Louis  Cohn,  for  appellant. 

Mr.  Myron  8.  Yochelson,  for  respondent. 

Houghton,  J. — The  sole  plaintiff  being  an  infant,  he 
would  have  been  entitled,  under  the  provisions  of  Subdi- 
vision 5,  Section  791,  of  the  Code  of  Civil  Procedure,  to 
a  preference  on  the  calendar,  had  he  pursued  the  proper 
practice.  On  the  8th  day  of  October,  1906,  the  plaintiff's 
attorney  served  a  notice  of  trial  for  the  November  term 
following,  together  with  a  notice  of  motion  for  a  prefer- 
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enoe,  returnable  on  the  first  Monday  of  that  term.  The 
defendant  also  noticed  the  cause  for  trial  for  the  same 
term.  The  plaintiff  did  not  appear  upon  the  return  of 
his  motion,  and  it  was  dismissed  on  defendant's  motion  for 
default.  According  to  the  provisions  of  Section  793  of 
the  Code  of  Civil  Procedure  applicable  to  the  county  of 
New  York,  a  motion  to  place  a  cause  upon  the  preferred 
calendar  must  be  made  at  the  commencement  of  the  term 
for  which  the  notice  of  trial  is  served. 

The  excuse  which  plaintiff  gives  for  not  appearing  on 
his  motion  is  that  he  discovered  that  his  office  had  failed 
to  file  a  note  of  issue  for  the  November  term,  and  there- 
fore he  abandoned  his  motion.  The  record  does  not  dis- 
close whether  or  not  the  defendant  filed  a  note  of  issue; 
but  he  did  appear  in  opposition  to  the  motion  for  prefer- 
ence and  took  its  dismissal.  Presumably  the  case  was  on 
the  calendar,  and  presumptively  the  court  properly  dis- 
missed the  motion  for  failure  of  plaintiff  to  appear.  If 
the  plaintiff  desired  to  save  his  rights,  he  should  have 
appeared  and  withwrawn  his  motion,  rather  than  let  it  be 
dismissed  (Bazure  v.  Johnson,  71  App.  Div.,  255,  75 
N.  Y.  Supp.,  822).  Concededly  the  cause  was  noticed  by 
both  parties  for  the  November  term,  and,  the  motion  for 
preference  having  been  passed  upon  by  dismissal,  the 
plaintiff  had  exhausted  his  right  to  move  at  the  December 
term  as  he  did.  A  failure  to  make  a  motion  for  prefer- 
ence at  the  commencement  of  the  term  for  which  notice 
of  trial  is  served  operates  as  a  waiver  of  the  statutory  right 
of  preference,  and  a  subsequent  notice  of  trial  for  an- 
other term  is  futile,  either  to  avoid  the  effect  of  the  waiver 
or  to  support  a  new  application  to  obtain  such  preference 
as  a  matter  of  right  (Marks  v.  Murphy,  27  App.  Div., 
160,  50  N.  Y.  Supp.,  116).  A  renewal  of  the  motion  at 
the  December  term,  although  a  new  notice  of  the  trial  was 
served,  was  therefore  ineffectual. 

In  view  of  the  large  number  of  causes  upon  the  cal- 
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endar,  in  which  the  law  gives  no  preference^  the  question 
as  to  whether  a  cause  shall  be  preferred  or  not  is  one  of 
importance  to  litigants,  and  the  practice  with  respect  to 
preference  should  be  strictly  followed.  In  our  view  the 
plaintiff  had  lost  his  right  to  put  his  cause  on  the  preferred 
calendar,  and  the  order  granting  his  motion  to  that  effect 
was  improper. 

The  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements,  and  the  ^motion  denied,  without 
costs.     All  concur. 


CHARLES       HOFFERBERTH,       Respondent,       v. 
GEORGE  NASH,  Appellant. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

§§  1013,  1937,  1938,  1939. 

Judgment— Joint  Debtor— Party  not  Served. 

In  an  action  brought  under  Code  of  Civil  Procedure,  Sec- 
tions 1937  and  1938,  to  charge  a  co-partner,  not  personally  served 
in  a  prior  action  against  the  co-partnership,  with  the  amount  un- 
paid on  the  {judgment  recovered  in  that  action,  a  motion  to  amend 
the  complaint  made  on  the  trial,  to  show  that  such  co-partner 
was  not  served  in  such  prior  action,  should  be  granted,  when  it 
is  manifest  that  the  pleader  attempted  to  state  a  cause  of  ac- 
tion authorized  by  such  sections  of  the  Code;  but  the  refusal  of 
the  court  to  allow  such  amendment  does  not  entitle  the  defen- 
dant co-partner  to  a  reversal  of  the  judgment  against  him. 

Partnership — Action  Against  One  Not  Served — Nature— -Defenses. 

An  action  to  charge  a  co-partner  as  a  joint  debtor,  not  personally 
served  in  a  prior  action  against  the  co-partnership,  with  the  pay- 
ment of  the  balance  due  on  the  judgment  recovered  in  such  prior 
action  brought  under  Code  of  Civil  Procedure,  Section  1937, 
which  provides  that  after  a  judgment  against  joint  debtors  an  ac- 
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tion  may  be  maintained  against  one  of  them  not  summoned  in  the 
original  action  to  procure  a  judgment  to  charge  his  property  with 
the  amount  unpaid  on  such  prior  judgment,  is  not  an  action  on 
such  prior  judgment,  as  under  the  old  G>de  of  Civil  Procedure, 
or  within  the  provisions  of  Code  of  Civil  Procedure,  Section 
1939,  which  restricts  the  joint  debator  in  such  subsequent  action 
"to  defenses  jor  counterclaims,  which  he  might  have  made  in  the 
original  action,  if  the  summons  therein  had  been  served  upon 
him,  *  *  *  ♦  objections  to  the  judgment;  and  defenses  or 
counterclaims,  which  have  arisen  since  it  was  rendered,"  or  with- 
in the  provisions  of  Code  of  Civil  Procedure,  Section  1913,  re- 
quiring leave  of  court  before  the  action  can  be  maintained,  but  is 
a  special  statutory  action  which  was  not  maintainable  at  com- 
mon law,  and  therefore  the  defendant  is  entitled  to  plead  the 
Statute  of  Limitations  as  a  defense,  as  provided  in  Code  of  Civil 
Procedure,  Section  388,  which  limits  the  commencement  of  ac- 
tions not  otherwise  limited  in  Chapter  4,  Tits,  i  and  2,  to  ten 
years  after  the  cause  of  action  accrued. 
(Decided  January,  1907.) 

Appeal  by  defendant  from  an  order  of  the  Appellate 
Term  of  the  Supreme  Court  (37  N.  Y.  Civ.  Proc.  Rep., 
93),  affirming  a  judgment  in  favor  of  plaintiff,  in  an  ac- 
tion brought  under  Code  of  Civil  Procedure,  Sections 
1937,  1938,  1939,  to  enforce  a  joint  debtor's  liability. 
Reversed. 

Messrs.  Pace  <&  Stimson  (Elias  B.  Goodman,  of  coun- 
sel), for  appellant. 

Mr.  James  A.  Allen,  for  respondent. 

Laughlin,  J. — The  defendant  and  one  George  Collins 
were  engaged  in  business  as  copartners  under  the  style  of 
Collins  &  Nash.  On  the  4th  day  of  March,  1884,  in  an 
action  in  the  City  Court  of  New  York,  brought  by  this 
plaintiff  against  both  Collins  and  Nash,  upon  a  copartner- 
ship liability,  but  in  which  the  defendant  Collins  alone 
was  served  and  the  defendant  Nash  did  not  appear,  the 
plaintiff  recovered  a  judgment,  and  on  the  same  day  a 
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transcript  of  the  judgment  was  filed  and  docketed  in  the 
office  of  the  clerk  of  the  county  of  New  York.  This  ac- 
tion was  commenced  on  the  26th  day  of  June,  1902,  to 
charge  the  defendant,  pursuant  to  the  provisions  of  Sec- 
tion 1937  of  the  (.^ode  of  Civil  Procedure,  with  the  amount 
\mpaid  on  the  judgment.  The  defendant  herein  pleads, 
among  other  things,  the  statute  of  limitations  of  ten 
years  and  of  six  years  since  the  recovery  of  the  former 
judgment,  payment,  and  failure  to  procure  an  order  of 
the  court,  granting  leave  to  bring  the  action.  The  part- 
nership obligation  upon  which  the  original  recovery  was 
had  was  on  account  for  lumber  sold  and  delivered  to  Col- 
lins &  Nash  as  copartners.  Counsel  for  the  plaintiff,  in 
opening  the  case,  stated  that  the  action  was  brought  on 
the  old  judgment,  the  defendant  Nash  not  having  been 
served,  and  he  introduced  the  judgment  roll  and  a  tran- 
script of  the  judgment  which  showed  that  the  defendant 
Nash  had  not  been  served.  According  to  the  record  the 
defendant,  at  the  close  of  plaintiff's  case,  moved  to  dismiss 
the  complaint  upon  the  ground  that  the  complaint  did  not 
show  that  the  defendant  Nash  was  served,  or  that  Collins 
was  the  only  party  served.  It  is  evident  that  the  word 
"not''  is  omitted  from  the  record  because  the  ground  of 
objection,  if  anj',  was  that  the  complaint  failed  to  show 
that  Nash  was  served  and  the  amendment  thereupon  asked 
for  shows  that  such  was  the  objection  interposed.  Coun- 
sel for  the  plaintiff  objected  upon  the  ground  that  it  was 
too  late  to  move  to  dismiss  upon  the  pleadings,  and  the 
court  suggested  that  the  motion  was  to  dismiss  for  lack  of 
proof,  whereupon  counsel  for  plaintiff  moved  to  amend 
the  complaint  to  conform  to  the  proof  showing  that  the  de- 
fendant Nash  was  not  served.  This  motion  was  denied. 
It  is  now  urged  that  the  complaint,  owing  to  this  omission, 
was  insufficient  to  bring  the  action  within  Sections  1837 
and  1938  of  the  Code  of  Civil  Procedure.  It  was  mani- 
fest that  the  pleader  attempted  to  state  a  cause  of  action 
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authorized  by  those  sections,  and  the  omission  to  allege 
that  the  summons  was  not  served  on  the  defendant  was 
not,  after  the  proof  was  made  without  objection,  fatal  to 
a  recovery.  The  court  should  have  allowed  the  complaint 
to  be  amended  in  that  respect,  but  its  failure  to  do  so  does 
not  entitle  the  defendant  to  a  reversal. 

The  serious  question  presented  by  the  appeal  is  whether 
the  ten-year  statute  of  limitations  is  a  bar  to  the  action. 
The  statute  of  limitations  has  not  been  pleaded  as  a  de- 
fense to  the  original  cause  of  action.  It  is  not  claimed, 
and  could  not  be  successfully  maintained,  that  the  statute 
of  limitations  has  run  against  the  original  copartnreship 
liability,  for  it  appears  that  the  summons  was  served  upon 
the  other  copartner  within  six  years  after  the  cause  of  ac- 
tion arose,  and  by  the  express  terms  of  Section  1939,  that 
is  the  test  of  the  liability  upon  the  original  cause  of  ac- 
tion of  the  defendant  not  served.  Section  1939  of  the 
Code  of  Civil  Procedure  restricts  the  defendant  in  such 
an  action  ''to  defenses  or  counterclaims,  which  he  might 
have  made  in  the  original  action,  if  the  summons  therein 
had  been  served  upon  him,  when  it  was  first  served  upon 
a  defendant  jointly  indebted  with  him ;  objections  to  the 
judgment;  and  defenses  or  counterclaims,  which  have 
arisen  since  it  was  rendered."  Sections  1937,  1938  and 
1939  are  a  substitute  for  Section  375  and  Sections  377  to 
381,  inclusive,  of  the  former  Code  of  Procedure,  which 
prescribed  a  proceeding  by  which  the  joint  debtor  not 
served  might  be  summoned  to  show  cause  why  he  should 
not  be  bound  by  the  judgment  in  the  same  manner  as  if 
he  had  been  originally  summoned.  The  proceedings  un- 
der the  Code  of  Procedure  were  held  to  be  proceedings  in 
the  action  at  the  foot  of  the  judgment,  and  were  deemed 
a  continuance  of  the  action  against  the  joint  debtor  not 
served,  and  upon  that  theory  it  was  held  that  no  statute  of 
limitations  constituted  a  bar  to  the  proceedings  to  charge 
the  joint  debtor  not  served,  unless  it  had  run  at  the  time 
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the  action  was  originally  commenced ;  but  it  was  intimated 
that  the  proceedings  probably  could  not  be  maintained 
after  the  lapse  of  a  period  of  time,  subsequent  to  the  re- 
covery of  the  judgment  against  the  joint  debtor  served, 
sufScient  to  give  rise  to  the  presumption  under  the  statute 
that  the  judgment  had  been  paid  (Maples  v.  Mackey,  89 
N.  Y.,  146 ;  Gibson  v.  Van  Derzee,  47  How.  Prac,  231 ; 
Broadway  Bank  v.  Luff,  51  How.  Prac,  479).  Notwith- 
standing these  provisions  of  the  Code  of  Procedure,  it  was 
held  that  the  plaintiff  who  had  brought  an  action  against 
two  or  more  joint  debtors,  not  serving  all  of  them,  and 
taken  judgment  against  all,  but  in  form  only,  as  pre- 
scribed by  the  statute,  against  those  not  served — ^was  still 
at  liberty  to  bring  another  action  upon  the  original  cause 
of  action  against  all  of  the  joint  debtors  upon  the  theory 
that  the  provisions  of  the  Code  of  Procedure  to  which 
reference  has  been  made,  gave  a  cumulative,  but  not  an 
exclusive  remedy  (Prince  v.  Cujas,  7  Kob.,  76;  Lane  v. 
Salter  et  al,  51  K  Y.,  1 ;  Dean  v.  Eldridge,  29  How. 
Prac,  218).  By  such  action  it  would  seem  that  the  plain- 
tiff would  be  proceeding  substantially  de  novo  in  disre- 
gard of  the  judgment,  and  that  the  defendants,  other  than 
those  served  in  the  former  action  at  least,  would  be  free  to 
interpose  the  statute  of  limitations,  regardless  of  the  fact 
that  the  original  action  was  timely  brought ;  but  that  ques- 
tion does  not  arise  for  decision  in  the  case  at  bar,  and  it 
is  unnecessary  to  decide  whether,  in  view  of  the  provisions 
of  the  Code  of  Civil  Procedure,  which  have  substituted 
an  action  for  what  was  formerly  a  proceeding  in  the  for- 
mer action,  the  rule  which  formerly  prevailed,  permitting 
a  new  action  against  all  of  the  joint  debtors,  still  obtains. 
It  is  manifest  that  this  is  not  such  an  action.  It  is  against 
the  defendant  not  served  only,  and  is  based,  and  can  be 
susfained,  if  at  all,  only  upon  the  provisions  of  Sections 
1937,  1938,  and  1939  of  the  Code  of  Civil  Procedure. 
If  this  were  to  be  deemed  an  action  upon  a  judgment 
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within  the  provisions  of  Sections  376  and  378  of  the  Code 
of  Civil  Procednre,  the  object  of  which  would  be  to  restore 
the  lien  of  the  judgment  which  continued  only  for  ten 
years,  and  to  extend  the  life  of  the  judgment,  the  ten-year 
statute  of  limitations  pleaded  would  not  be  a  bar,  and  the 
only  statutory  period  that  would  be  a  bar  to  the  action,  as 
the  judgment  is  or  by  filing  the  transcript  has  become  a 
judgment  of  a  court  of  record,  would  be  the  lapse  of 
twenty  years  (Code  Civ.  Proc.,  Section  2,  Subds.  9,  376, 
878;  Brush  v.  Hoar,  16  N.  Y.  St.  Rep.,  859,  1  N.  Y. 
Supp.  112;  Gray  v.  Seeber,  25  N.  Y.  St.  Rep.,  641,  6 
N.  Y.  Supp.,  802,  917;  McMahon  v.  Arnold,  107  App. 
Div.,  416,  69  N.  Y.  Supp.,  1002,  affirmed  170  N.  Y, 
594).  I  am  of  opinion,  however,  that  it  is  not  an  action 
on  the  judgment  within  the  meaning  of  those  provisions  of 
the  Code  of  Civil  Procedure,  and  they  relate  only 
to  actions  to  revive  the  lien  of  the  judgment,  and  extend 
its  life  as  against  parties  already  bound  thereby.  Nor  is 
it,  I  think,  an  action  on  a  judgment  within  the  provisions 
of  Section  1913  of  the  Code  of  Civil  Procedure,  requiring 
leave  of  the  court  before  the  action  may  be  brought.  It 
is  not,  strictly  speaking,  an  action  on  the  original  liability. 
If  it  were  the  defendant  might  demur  on  the  ground  of 
the  nonjoinder  of  his  former  partner,  and,  but  for  the 
statute,  he  might  all^e  that  his  liability  was  discharged 
by  the  election  of  the  plaintiff  to  take  judgment  against 
his  partner.  The  plaintiff  is  not  required  to  plead  the 
facts  as  he  was  required  to  set  them  forth  in  the  original 
action.  He  is  merely  required  to  allege  that  the  judg- 
ment was  recovered  on  a  joint  liability ;  and  proof  of  that 
fact  charges  the  defendant  not  served  with  the  amoimt 
impaid  on  the  original  judgment,  including  the  costs  and 
disbursements  embraced  therein.  Section  1940  of  the 
Code  of  Civil  Procedure  declares  that  for  the  purpose  of 
obtaining  a  provisional  remedy,  it  shall  be  regarded  as  an 
action  founded  upon  the  contract  upon  which  the  original 
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judgment  was  recovered,  and  Section  1941,  after  provid- 
ing that  if  the  plaintiff  recovers  the  judgment  must  deter- 
mine the  amount  unpaid  on  the  original  judgment,  de- 
clares that  costs  must  be  awarded  as  if  the  action  was 
brought  upon  the  original  contract,  and  the  amount  re- 
maining unpaid  on  the  judgment  had  been  recovered  there- 
in. These  provisions  shed  no  light  on  the  question  as  to 
the  nature  of  the  action  for  the  purpose  of  determining 
the  applicability  of  the  statute  of  limitations.  It  is  not 
a  cause  of  action  that  existed  at  conmion  law.  It  appears 
to  be  a  cause  of  action  under  the  statute.  If  the  plaintiff 
fails  to  show  the  recovery  of  the  judgment,  and  that  it  was 
recovered  on  a  cause  of  action  for  which  the  defendant 
not  served  was  jointly  liable  with  the  defendant  served, 
he  fails,  and  his  complaint  must  be  dismissed.  What  the 
defendant  may  show  as  a  defense  does  not  affect  the  nature 
of  the  action.  The  defendant,  not  having  been  served,  and 
not  being  personally  bound  by  the  former  judgment,  ex- 
cept to  the  extent  of  his  interest  in  the  copartnership  as- 
sets, because  he  has  not  had  his  day  in  court,  may,  of 
course,  show  that  the  statute  of  limitations  had  run  at  the 
time  the  former  action  was  commenced,  or  that  he  was  not 
jointly  liable  with  the  person  served,  and  either  of  these 
facts  would  constitute  a  defense ;  but,  nevertheless,  I  think 
it  is  in  a  sense  a  special  statutory  action,  for  it  could  not 
have  been  maintained  at  common  law.  I  am  of  opin- 
ion that  the  change  of  remedy  from  a  proceeding  in  the 
action  at  the  foot  of  the  judgment  under  the  Code  of 
Procedure  to  a  new  action  under  the  Code  of  Civil  Pro- 
cedure works  a  change  in  the  rule  that  the  statute  of  linu- 
tations  is  not  a  defense.  This  action  could  have  been 
maintained  the  moment  the  original  judgment  was  re- 
covered, and  it  could  not  have  been  maintained  before. 
This  cause  of  action,  therefore,  whether  statutory  or  partly 
statutory  and  partly  on  the  original  cause  of  action  or 
judgment,  was  not  complete  and  did  not  accrue  until  the 
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recovery  of  the  former  judgment.  The  docketing  of  the 
judgment  duly  affects  its  becoming  a  lien  upon  property, 
and  is  not  a  condition  precedent  to  bringing  an  action  of 
this  character  (WTiitney  et  al.  v.  Townsend,  67  N.  Y.,  40). 
This  is  not  an  action  to  enforce  the  judgment,  but  to  estab- 
lish the  personal  liability  therefor  of  the  joint  debtors 
made  defendants,  but  not  served,  and  therefore  the  action 
may  be  brought  before  execution,  and  even  though  pro- 
ceedings on  the  former  judgment  are  stayed  pending  ap- 
peal, because  the  former  judgment  could  only  be  enforced 
against  the  joint  property  of  the  individual  property  of 
the  debtor  served.  It  is  immaterial,  therefore,  to  the 
present  inquiry  that  the  clerk,  in  docketing  the  original 
judgment,  omitted  to  insert  a  statement  that  this  defend- 
ant was  not  personally  served. 

If  any  statute  of  limitations  other  than  the  twenty-year 
period,  which  would  give  rise  to  the  presumption  of  pay- 
ment of  the  judgment,  is  a  bar  to  this  action,  therefore, 
it  conunenced  to  run  from  the  date  of  the  recovery  of  the 
judgment,  which  was  more  than  ten  years  prior  to  the 
commencement  of  this  action.  I  am  of  opinion  that  the 
only  provision  of  the  statute  of  limitations  applicable 
to  this  action  is  Section  388  of  the  Code  of  Civil  Proced- 
ure, which  limits  the  commencement  of  actions  not  other- 
wise limited  in  Titles  1  and  2  of  chapter  4  of  the  Code 
of  Civil  Procedure,  to  ten  years  "after  the  cause  of  ac- 
tion accrues."  I  think  that  this  cause  of  action  accrued 
the  moment  the  former  judgment  was  recovered.  If  so,  it 
was  barred  by  the  lapse  of  ten  years,  and  the  plea  of  the 
ten-year  statute  of  limitations  was  a  good  defense.  The 
plea  of  the  statute  of  limitations  is  permitted  under  the 
clause  of  the  statute,  which  provides  that  the  defendant 
may  plead  a  defense  or  counterclaim  which  has  arisen 
since  the  judgment  was  rendered.  The  case  of  Long  v. 
Stafford,  103  N.  Y.,  274,  is  not  in  conflict  with  these  views 
and,  on  the  contrary,  contains  an  intimation,  I  think,  in 
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accordance  with  them.  There  the  statute  of  limitations 
was  pleaded  as  a  defense  to  the  original  cause  of  action, 
and  not  to  the  judgment  with  which  it  was  sought  to 
charge  the  defendant.  The  court  held  that  the  only  bar, 
if  any,  would  be  one  to  the  proceeding  to  charge  the  joint 
debtor  not  served  with  the  judgment. 

We  have  examined  the  decision  of  the  Appellate  Term 
in  Kramer  v.  Schatzkin,  27  Misc.  Rep.  206,  67  K  Y. 
Supp.,  803,  made  by  a  divided  court.  There  the  statute 
of  limitation  had  been  pleaded  as  a  defense,  not  to  the 
judgment,  but  to  the  original  cause  of  action.  That  case 
was  therefore  correctly  decided  upon  the  ground  that  the 
statute  of  limitations  was  not  a  bar ;  but  with  the  views  ex- 
pressed in  the  prevailing  opinion  that  there  is  no  distinc- 
tion with  respect  to  the  application  of  the  statute  of  limita- 
tions between  the  proceeding  at  the  foot  of  the  judgment 
under  the  provisions  of  the  Code  of  Procedure,  and  the 
action  under  the  Code  of  Civil  Procedure  I  am  unable  to 
agree. 

It  follows  that  the  determination  of  the  Appellate 
Term  and  the  judgment  and  order  of  the  City  Court 
should  be  reversed,  and  a  new  trial  granted,  with  costs  to 
appellant  to  abide  the  event. 

Patterson^  P.  J.,  and  Clarke,  J.,  concur. 

Ingraham,  J. — I  concur  with  Mr.  Justice  Laughlin  in 
the  reversal  of  this  judgment.  I  am  inclined  to  think, 
however,  that  the  statute  of  limitations  commenced  to  run 
when  the  cause  of  action  accrued  and  that  the  six-year 
statute  of  limitations  applied.  The  commencement  of 
the  action  against  the  defendant's  co-obligor  could  not 
in  any  way  affect  this  judgment  against  the  defendant; 
he  stood  in  exactly  the  same  relation  to  the  plaintiff  as  be- 
fore the  commencement  of  that  action,  and  the  cause  of 
action  against  him  was,  I  think,  barred  in  this  case  six 
years  after  it  accrued. 
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By  Section  1933  of  the  Code  of  Civil  Procedure,  the 
judgment  in  the  former  action  was  evidence  only  against 
the  defendant  upon  whom  the  summons  was  served,  or 
who  appeared  in  the  action ;  except  as  against  the  defend- 
ant not  served,  such  a  judgment  was  evidence  only  to  the 
extent  of  the  plaintiff's  demand  after  the  liability  of  the 
defendant  not  served  had  been  established  by  other  evi- 
dence. In  this  it  seems  to  clearly  follow  that  the  right 
to  recover  is  based  upon  the  original  cause  of  action,  and 
not  in  any  way  upon  the  judgment  against  the  joint  debtor 
who  was  served.  Now,  if  it  appeared  when  the  new  ac- 
tion authorized  by  Section  1937  of  the  Code  of  Civil  Pro- 
cedure was  commenced  that  the  defendant  was  not  liable 
upon  the  original  cause  of  action  either  because  there  was 
no  joint  liability,  or  because  the  claim  was  barred  by  the 
statute  of  limitations,  or  for  any  reason,  it  seems  to  me 
that  no  cause  of  action  was  proved,  and  the  action  should 
not  be  maintained.  The  fact  that  the  statute  of  limita- 
tions was  a  bar  where  the  statute  had  run  after  the  entry 
of  judgment  in  the  first  action  is  a  defense  which  arose 
after  the  first  judgment  was  rendered,  because  it  was  only 
when  the  statute  had  run  that  it  became  available  as  a  de- 
fense, and  this  defendant  would  then  interpose  such  de- 
fense under  Section  1939  of  the  Code  of  Civil  Procedure. 

As  this  action  was  conmienced  many  years  after  the 
statute  of  limitations  had  run  against  the  plaintiff's  claim, 
I  think  the  six-year  statute  of  limitations  was  a  good  de- 
fense, and  for  that  reason  the  judgment  should  be  re- 
versed. 
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ALFRED  H.   AVERY  et  al..  Plaintiffs,  v.  FRED- 
ERICK L.  AVERY,  Defendant. 

SuPBSMs  Coubt,  Special  Teem,  Fulton  County,  Janu- 
ABY,  1907. 

§§  636,  636.     1843. 

Attachment — When  Granted — Action  on  Contract, 

A  complaint  in  an  action  by  the  creditors  of  a  decedent  brought 
under  Code  of  Civil  Procedure,  Sections  1843  et  seq.,  to  enforce 
the  liability  imposed  by  such  sections  upon  decedent's  sole  heir, 
containing  no  allegation  that  the  heir  had  alienated  the  proper- 
ty which  descended  to  him,  but  alleging  that  an  action  in  par- 
tition is  pending  between  such  heir  and  the  other  tenants  in  com- 
mon (which  action  it  appears  from  the  papers  has,  since  the  com- 
mencement of  the  action  by  the  creditors,  proceeded  to  judgment 
and  that  the  real  estate  has  been  sold  and  defendant's  share  of 
the  proceeds  taken  under  an  attachment),  and  further  alleging 
that  the  defendant  was  indebted  to  the  plaintiffs  for  a  debt  on 
a  note  owing  by  his  ancestor,  and  praying  that  the  same  be  col- 
lected out  of  the  property  which  descended  to  such  defendant, 
and  in  case  a  sale  be  had,  that  the  debt  be  charged  as  a  lien  upon 
and  be  paid  out  of  defendant's  share  of  the  proceeds,  states  a 
cause  of  action  arising  on  contract,  and  is  for  the  recovery  of 
money  only,  within  the  provisions  of  Code  of  Civil  Procedure, 
Sections  635  and  636,  Subdivision  2,  which  authorize  an  attach- 
ment where  the  defendant  is  a  non-resident,  as  in  this  case. 

(Decided  January,  1907.) 

Motion  by  defendant  to  dissolve  an  attachment.     De- 
nied. 

Mr.  Nelson  H.  Annibal,  for  the  motion. 
Mr.  H.  D,  Wright,  opposed. 

Spenceb^  J. — This  action  is  brought  by  plaintiffs,  as 
creditors  of  one  Charles  A.  Avery,  deceased,  to  enforce  the 
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liability  imposed  iipon  the  defendant,  as  sole  heir,  by  sec- 
tion 1843  et  seq.  of  the  Code  of  Civil  Procedure.  In  such 
an  action  no  judgment  can  be  had  against  the  heir  per- 
sonally unless  it  be  alleged  and  proved  that,  prior  to  the 
commencement  of  the  action  or  the  filing  of  notice  of  the 
pendency  thereof,  the  heir  aliened  the  property  which  de- 
scended to  him,  or  some  part  thereof  (Code  Civ.  Pros., 
Sec.  1854).  The  complaint  here  contains  no  allegation 
on  this  subject,  except  that  an  action  or  partition  is  pend- 
ing between  the  defendant  and  the  other  tenants  in  com- 
mon. The  complaint  also  alleges  that  the  defendant  is 
indebted  to  the  plaintiffs  for  the  debt  owing  by  his  an- 
cestor, and  prays  that  the  same  be  collected  out  of  the  prop- 
erty which  descended  to  the  defendant,  and,  in  case  a  sale 
be  had,  be  charged  as  a  lien  upon  and  paid  out  of  defend- 
ant's share  of  the  proceeds.  The  plaintiffs  obtained  an 
attachment  upon  the  ground  that  the  defendant  is  a  non- 
resident. This  motion  is  to  vacate,  on  the  ground  that  an 
attachment  may  not  issue  in  an  equitable  action. 

It  appears  from  the  papars  that  the  partition  action  has, 
since  this  action  was  conmienced,  proceeded  to  judgment, 
the  real  estate  been  sold,  and  defendant's  share  of  the  pro- 
ceeds taken  under  the  attachment.  I  think  the  motion  to 
vacate  must  be  denied.  The  fact  that  the  defendant  is 
a  non-resident  was  sufficient  ground  for  the  issuance  of 
the  attachment  (Code  Civ.  Proc.,  Sect  636,  Subd.  2), 
provided  the  cause  of  action  is  one  in  which  an  attachment 
may  issue.  It  is  true  that  it  has  been  said  by  respectable 
authority  that  it  is  now  well  established  that  an  attach- 
ment will  not  issue  in  an  action  wherein  an  equitable  rem- 
edy is  sought  (2  Nichols,  Pr.,  1389).  But  I  think  the 
statement  too  sweeping,  and  the  decisions  upon  which  it 
rests  not  binding  upon  this  court.  In  the  same  connec- 
tion, the  learned  author  mentions  the  case  of  Hamilton  v. 
Penney,  29  Hun,  265,  a  decision  which  is  controlling  here, 
and  in  which  equitable  relief  was  sought  by  the  foreclos- 


VOLUME  38.  271 


McCreery  Realty  Corporation  v.  Equitable  Natl.  Bank. 

ure  of  collateral  security  and  payment  of  the  debt  from  the 
proceeds  of  a  sale;  and  it  was  held  that  the  action  was 
upon  a  promissory  note  for  the  recovery  of  money  only, 
within  the  meaning  of  Section  635  of  the  Code  of  Civil 
Procedure,  and  that  an  attachment  was  proper.  I  think 
this  is  the  reasonable  construction  of  the  language  of  the 
Code.  Its  provisions  are  satisfied  if  the  action  arises  on 
contract  and  is  for  the  recovery  of  money  only.  The  case  at 
bar  is,  to  my  mind,  such  an  action.  It  is  brought  to  re- 
cover the  sum  due  on  a  promissory  note,  and  any  recovery 
had  can  only  be  the  recovery  of  money.  The  fact  that 
such  money  must  be  paid  out  of  a  particular  fund,  or 
made  out  of  the  sale  of  particular  property,  does  not  con- 
stitute the  action  other  than  one  for  the  recovery  of  money. 

To  mv  mind  the  case  is  on  all  fours  with  Hamilton  v.  Pen- 

*f 

ney,  supra. 

The  motion  to  vacate  is  therefore  denied,  with  costs. 
Ordered  accordingly. 


JAMES  McCREERY  REALTY  CORPORATION, 
Plaintiff,  v.  EQUITABLE  NATIONAL  BANK, 
Defendant. 

City  Coubt  of  New  York,  Trial  Teem,  January,  1907. 

§§  1002,  1005. 

New  Trials — Power  to  Grant — Newly  Discovered  Evidence. 

Authority  to  grant  new  trials  on  the  ground  of  newly  discovered 
evidence  is  conferred  by  Code  of  Civil  Procedure,  Sections  1002 
and  I0(^,  and  the  City  Court  of  New  York  may  grant  a  new 
trial  upon  that  ground,  though  its  judgment  has  been  affirmed 
by  the  Supreme  Court  of  the  United  States  upon  a  writ  of  error. 

(Decided  January,  1907.) 
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Motion  by  plaintifF  for  a  new  trial  on  the  ground  of 
newly  discovered  evidence.     Granted. 

Messrs.  Eugene  O.'  Kremer  (Jones  &  Wol£F,  of  counsel), 
for  plaintifF. 

Messrs.  Charles  A.  Hess  (Louis  Marshall  and  Jerome 
Hess,  of  counsel),  for  defendant. 

O'DwYEB,  C.  J. — After  due  consideration  of  the  proofs 
submitted;  I  am  of  the  opinion  that  the  plaintiff  has  made 
out  a  case  entitling  it  to  a  new  trial.  The  objection  that 
the  City  Court,  the  court  of  original  jurisdiction,  is  with- 
out power  to  grant  a  new  trial  upon  newly  discovered  evi- 
dence, where  the  Supreme  Court  of  the  United  States  has 
affirmed  its  judgment  upon  a  writ  of  error  duly  issued 
thereto,  is  fully  answered  and  overruled  in  Ex  parte  Ful- 
ler, 182  TJ.  S.  5G8.  The  principle  underlying  the  decis- 
ion in  that  and  kindred  cases  is  that  the  law  of  the  place  of 
trial  determines  the  right  of  a  party  to  a  new  trial,  and 
that,  whenever  under  that  law  the  right  to  a  new  trial  ex- 
ists, that  right  may  be  enforced,  even  though  the  case  has 
been  before  the  Supreme  Court  of  the  United  States  upon 
writ  of  error  and  its  mandate  issued. 

The  further  objection  that  the  decision  in  Ex  parte  Ful- 
ler does  not  apply,  for  the  reason  that  there  is  no  statutory 
provision  in  the  State  of  New  York  authorizing  new  trials 
upon  the  ground  of  newly  discovered  evidence,  but  that 
the  right  thereto  is  discretionary,  and  exercised  by  the 
courts  by  virtue  of  their  inherent  powers  to  control  their 
own  judgments,  is  not  well  taken.  Statutory  provision 
therefor  is  found  in  chapter  128,  p.  188,  Laws  1832,  Sec- 
tion 265,  Code  Proc,  and  Sections  1002  and  1005,  Code 
Civ.  Proc.  The  history  of  the  law  of  the  State  of  New 
York  with  relation  to  the  granting  of  new  trials  is  clearly 
traced  by  the  decisions  back  to  its  statutory  origin  in 
chapter  128,  p.  188,  Laws,  1832     (See  Tracey  v.  Altmay- 


VOLUME  38.  273 


Bauer  v.  Hawes. 


er,  46  N,  Y.,  598 ;  note  to  Tucker  v.  White,  28  How.  Prac. 
[K  Y.]  78;  Luddington  v.  Miller,  36  K  Y.  Super  Ct.,1 ; 
Raphaelsky  v.  Lynch,  12  Abb.  Prac.  [N.  S.]  224;  Ma- 
loney  v.  Dowes,  18  How.  Prac.  [K  Y.]  27;  Voisin  v. 
Com.  Mut.  Ins.  Co.,  56  Hun,  215,  9  N.  Y.  Supp.,  267, 
affirmed  123  N.  Y.  120).  These  cases  show  beyond  ques- 
tion that  the  authority  to  grant  new  trials  upon  the  ground 
of  newly  discovered  evidence  is  derived  from  the  statutes 
of  this  State,  and,  assuming  the  contention  of  the  learned 
counsel  for  the  defendant  to  be  correct,  that  the  question 
depends  upon  the  existence  or  nonexistence  of  such  stat- 
utory provisions,  then  this  court  has  jurisdiction  to  make 
and  enter  the  order  granting  a  new  trial.  Plaintiff's  pro- 
posed order  will  be  entered  as  corrected,  and  the  affidavit 
submitted  by  defendant,  upon  the  settlement  thereof,  re- 
turned. It  has  no  place  in  the  record  upon  which  the  or- 
der is  made.  In  any  proceeding  brought  to  vacate  the 
order  now  entered,  defendant  may  apply  for  a  certificate 
setting  forth  the  presentation  of  the  affidavit  and  the  op- 
position interposed  to  the  entry  of  the  order. 
Ordered  accordingly. 


LOUIS    BAUER,    Appellant,    v.    EUPHEMIA    A. 
HA  WES,  Eespondent. 

SUPBEME    COUBT,    APPELLATE    DIVISION,    FiRST    DePABT- 
MENT,  NOVEMBEB,  1906. 

§§  1205,  1220,  1316. 

Judgment^Final— Entry— Against  Those  Not  Appealing. 

In  an  action  in  equity,  brought  by  a  creditor  in  behalf  of  himself 
and  the  other  creditors,  to  enforce  the  statutory  liability  of  the 
directors  of  a  corporation,  an  interlocutory  judgment  establish- 
ing the  liability  of  the  directors  having  been  reversed  on  appeal 
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by  some  of  die  directors  on  the  ground  of  a  defect  of  parties 
defendant  arising  from  plaintiff's  release  of  one  of  the  directors, 
and  a  new  trial  being  granted,  but  never  had  final  judgment  as 
against  a  director  not  appealing  from  such  interlocutory  judg- 
ment, cannot  bq  rendered,  either  under  Code  of  Civil  Procedure, 
Section  120$,  which  provides  that  where  an  action  is  against  one 
or  more  d^endants,  and  a  several  judgment  is  proper,  the  court 
may  render  judgment  against  one  defendant,  since  at  the  time  of 
the  entry  of  the  interlocutory  judgment  a  several  judgment  was 
not  proper,  or  under  Code  of  Civil  Procedure,  Section  1220,  whidi 
provides  that  where  an  issue  of  law  and  an  issue  of  fact  arise, 
with  respect  to  different  causes  of  action  and  final  judgment  can 
be  taken,  with  respect  to  one  or  more  of  the  causes  of  action, 
without  prejudice,  the  court  may,  at  any  stage  of  the  action,  di- 
rect that  such  action  be  divided  into  two  or  more  actions,  as  the 
case  requires,  because  this  section  does  not  apply  since  separate 
issues  of  law  and  fact  are  not  presented. 

Judgment-— Appeal— Reversal^to  Whom  Available, 
A  judgment  of  reversal  on  an  appeal  by  some  of  the  directors,  in 
an  action  in  equity  brought  by  a  creditor  in  behalf  of  himself  and 
the  other  creditors,  to  enforce  the  statuatory  liability  of  the  direc- 
tors of  a  corporation,  inures  to  the  benefit  of  a  director  who  diJ 
not  appeal,  on  the  ground  that  the  purpose  of  the  action  was  to 
determine  in  one  suit  the  claims  of  all  of  the  creditors  as  against 
the  statuatory  liability  of  all  of  the  directors. 

Appeal-— Final  Judgment— Review  of  Interlocutory  Judgment 
A  director  appealing  from  a  final  judgment  entered  against  him 
alone  in  an  action  by  a  creditor  brought  in  behalf  of  himself  and 
the  other  creditors,  to  enforce  the  directors  statuatory  liability, 
may  review  the  interlocutory  judgment  establishing  the  liability 
of  the  directors,  pursuant  to  Code  of  Civil  Procedure,  Section 
1316,  which  provides  that  "the  right  to  review  ^ui  interlocutory 
judgment  *  *  *  *  as  prescribed  in  this  section,  is  not  affected 
by  the  expiration  of  the  time  within  which  a  separate  appeal 
therefrom  might  have  been  taken/' 
(Decided  November,  1906.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
Si)ecial  Term  denying  a  motion  for  the  settlement  of  a 
final  judgment  as  against  defendant.     Affirmed. 
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Messrs.  James  Dunne  (H.  V.  Rutherford,  of  counsel), 
for  appellant. 

Mr.  Barclay  E.  F.  McCarty,  for  respondents. 

Clabke^  J. — This  action  was  commenced  on  March 
37,  1892,  to  enforce  the  statutory  liability  of  Granville  P. 
Hawes  and  other  defendants  as  directors  of  the  American 
Loan  &  Trust  Company  under  the  charter  of  that  com- 
pany. Section  11  of  that  charter  (chapter  868.  p.  2117, 
of  the  Laws  1872,  as  amended  by  chapter  486,  p.  628, 
Laws  1874,  chapter  189,  p.  305,  Laws  1880,  chapter  391, 
p.  551,  Laws  1882,  and  chapter  260,  p.  325,  Laws  1884) 
provided,  among  other  things: 

"Every  director  shall  be  personally  liable  for  the  debts 
incurred  by  the  corporation  during  his  administration  to 
an  amount  not  exceeding  $5,000." 

The  action  was  brought  by  plaintiff  as  a  creditor  of  the 
company,  as  well  in  his  own  behalf  as  in  behalf  of  all  other 
creditors  of  said  company,  similarly  situated,  who  should 
come  in  and  contribute  to  the  expenses  of  the  action.  Af- 
ter being  duly  served  with  summons  and  complaint,  Gran- 
ville P.  Hawes  died  on  December  29,  1893,  and  the  ac- 
tion was  duly  continued  against  Euphemia  A.  Hawes,  as 
his  executrix.  She  duly  answered.  The  action  was  tried 
in  February,  1896,  and  the  interlocutory  judgment  was 
entered  on  January  13,  1899.  This  judgment  provided 
that  the  defendants  therein  specified,  including  Euphemia 
A.  Hawes,  as  executrix,  should  each  pay  to  the  chamber- 
lain of  the  city  of  New  York  $5,000,  or  so  much  thereof 
as  might  be  necessary  to  pay  the  sum  adjudged  to  be  due 
to  the  plaintiff  and  the  sums  which  might  thereafter  be 
adjudged  to  be  due  upon  the  claims  of  the  other  creditors 
of  the  American  Loan  and  Trust  Company  who  should 
come  in  and  make  themselves  parties  to  the  action  and 
prove  and  establish  such  claims  under  the  judgment  as 
debts.     The  judgment  appointed  a  referee  to  take  and  re- 
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port  the  proof  of  all  such  claims  as  might  be  proved  against 
said  company  and  to  carry  out  the  provisions  of  said  inter- 
locutory judgment,  and  provided  that  the  final  judgment 
to  be  entered  in  said  action  be  docketed  as  a  several  money 
judgment  in  favor  of  the  chamberlain  of  the  city  of  New 
York  in  his  name  of  office  against  said  defendants,  and  that 
"Upon  the  coming  in  of  the  referee's  report,  after  hearing 
the  creditors,  as  above  provided,  plaintiff's  attorney  pre- 
pare a  final  judgment  herein  in  accordance  with  the  direc- 
tions herein  contained  and  with  said  report,  and  that  said 
final  judgment  be  settled  by  the  court  on  notice  to  the  at- 
torneys for  the  defendants." 

From  said  interlocutory  judgment  certain  of  the  de- 
fendants appealed  to  this  court,  where  the  juudgment  was 
reversed  (82  App.  Div.,  289,  81  N.  Y.  Supp.,  996),  and 
a  new  trial  ordered;  the  conclusion  of  this  court  being 
stated  as  follows : 

"Although  the  action  was  properly  brought,  the  neces- 
sary parties  were  not  before  the  court  for  a  complete  de- 
termination of  all  the  questions  involved,  and  for  that 
reason  the  judgment  was  erroneous." 

The  respondent,  although  she  duly  filed  her  exceptions 
to  the  interlocutory  judgment,  did  not  appeal  therefrom. 
No  new  trial,  as  directed  by  this  court,  has  been  had.  Af- 
ter the  entry  of  the  interlocutory  judgment,  the  referee 
therein  appointed  proceeded  to  take  the  proofs  of  such 
creditors  as  filed  their  claims  before  him,  and  filed  his  re- 
port on  April  3,  1900.  Said  report,  inter  alia,  provided 
as  follows: 

"And  I  do  further  report  that  it  is  necessary,  under  the 
provisions  of  said  interlocutory  judgment,  to  assess  against 
the  several  defendants  thereby  ordered  and  adjudged  to 
make  payments  into  court,  in  order  to  pay  the  costs  and 
claims  of  the.  plaintiff  hereby  adjudged  to  be  paid,  and  to 
pay  the  claims  of  other  creditors  who  have  proved  and  es- 
tablished their  claims  before  me  as  such  referee,  the  fol- 
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lowing  sums  of  money,  inclusive  of  interest  from  the  16th 
day  of  March,  1892,  to  the  date  of  this  report" — and 
among  other  defendants  is  the  respondent  Euphemia  A. 
Hawes,  $55,000,  interest  $2,412.45 ;  a  total  of  $7,412.45 
— "and  that  said  defendants  severally  pay  into  this  court, 
to  the  chamberlain  of  the  city  of  New  York,  the  said  sev- 
eral sums  of  money  set  opposite  their  names,  respectively, 
as  aforesaid." 

As  pointed  out  supra,  the  interlocutory  judgment,  under 
which  said  referee  was  appointed  and  by  virtue  of  the 
provisions  of  which  he  acted  and  filed  his  report,  was  re- 
versed by  this  court  after  the  filing  of  said  report  and  in 
April,  1903,  plaintiff,  proceeding  upon  the  theory  that 
inasmuch  as  Mrs.  Hawes  had  not  appealed  from  the  inter- 
locutory judgment,  and  that,  therefore,  so  far  as  she  was 
concerned,  it  stood  unreversed  and  in  full  force  and  effect, 
in  June,  1906,  presented  to  the  learned  justice  who  tried 
the  cause  a  final  judgment  for  settlement,  as  against  Mrs. 
Hawes  solely,  for  the  sum  of  $7,412.45.  The  said  justice 
declined  to  settle  said  proposed  final  judgment,  and  from 
the  order  so  made  the  plaintiff  appeals. 

This  is  an  action  in  equity,  the  purpose  of  which  is  to 
procure  from  all  of  the  directors  the  amount  of  their 
statutory  liability,  or  so  much  thereof  as  may  be  neces- 
sary to  satisfy  the  claims  of  all  the  creditors  (Bauer  v. 
Parker,  82  App.  Div.,  289,  81  K  Y.  Supp.,  995).  The 
action  has  not  been  severed  as  to  this  respondent,  and,  in- 
deed, it  would  seem  as  if  in  such  an  action  as  the  one  at 
bar  no  severance  could  be  had.  This  is  certainly  true 
as  to  the  conditions  which  existed  at  the  time  of  the  en- 
try of  the  interlocutory  judgment,  for  one  of  the  grounds 
for  the  reversal  of  that  judgment  by  this  court  was  that, 
as  the  plaintiff  had  released,  for  a  money  consideration, 
one  of  the  directors,  who  was  a  party  to  the  action  and  had 
been  served,  and  had  discontinued  the  action  against  him, 
he  had  released  from  the  action  a  necessary  party  for  the 
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complete  determination  of  the  questions  involved,  and  that 
after  the  action  had  been  discontinued  as  to  said  director 
it  must  be  treated  as  if  he  had  never  been  made  a  party 
defendant.     The  court  said: 

^'It  would  seem  to  follow,  therefore,  that  the  act  of  the 
plaintiff  in  discontinuing  the  action  against  one  director 
created  a  defect  of  parties  defendant,  which,  objection 
being  properly  taken,  is  fatal  to  the  judgment" 

So  that  this  position  is  presented :  An  action  in  equity 
in  which  all  the  directors  must  be  made  parties  defendant. 
An  interlocultory  decree.  An  appeal  therefrom,  result- 
ing in  a  judgment  reversing  said  decree  and  directing  a 
new  trial.  No  new  trial  had.  Plaintiff  attempting  to 
enter  a  final  judgment  against  one  of  the  directors,  all  of 
whom  are  required  to  be  parties  to  the  suit,  upon  an  inter- 
locutory judgment  which  has  been  reversed,  but  from 
which  judgment  the  director  proceeded  against  did  not 
appeal.  But,  unless  an  action  is  severed,  there  can  be 
but  one  final  judgment. 

Section  1205  of  the  Code  of  Civil  Procedure  provides 
that: 

^^Where  the  action  is  against  two  or  more  defendants 
and  a  several  judgment  is  proper,  the  court  may,  in  its 
discretion,  render  judgment  or  require  the  plaintiff  to 
take  judgment  against  one  or  more  of  the  defendants  and 
direct  that  the  action  be  severed  and  proceed  against  the 
others  as  the  only  defendants  therein." 

At  the  time  of  the  entry  of  the  interlocutory  judgment 
a  several  judgment  was  not  proper,  and  a  several  judg- 
ment was  not  entered.  The  final  judgment,  following 
and  being  based  upon  the  interlocutory  judgment,  cannot, 
under  the  circumstances  here  disclosed,  be  now  entered  as 
a  several  judgment. 

Section  1220  provides  that: 

''Where  an  issue  of  law  and  an  issue  of  fact  arise,  with 
respect  to  different  causes  of  action,  set  forth  in  the  comr 
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plaint,  and  final  judgment  can  be  taken,  with  respect  to 
one  or  more  of  the  causes  of  action,  without  prejudice  to 
either  party  in  maintaining  the  action,  or  a  defense  ok 
counterclaim,  with  respect  to  the  other  causes  of  action, 
or  in  the  recovery  of  final  judgment  upon  the  whole  issue, 
the  court  may,  in  its  discretion,  and  at  any  stage  of  the 
action,  direct  that  the  action  be  divided  into  two  or  more 
actions,  as  the  case  requires." 

This  section  does  not  apply,  since  separate  issues  of 
law  and  fact  are  not  presented,  nor  different  causes  of 
action. 

The  appellant  contends  that  the  reversal  of  the  inter- 
locutory judgment  upon  the  appeal  of  certain  other  de- 
fendants did  not  affect  the  binding  force  of  that  judgment 
against  the  defendant  Euphemia  A.  Hawes,  as  to  whom  it 
remains  in  full  force  and  effect,  and  in  support  of  that 
contention  cites  Newburg  Savings  Bank  v.  Town  of  Wood- 
bury, 64  App.  Div.,  305,  72  N.  Y.  Supp.,  222.  In  that 
ease  the  plaintiff  bank  had  advanced  to  the  town  of  Wood- 
bury, through  the  supervisor,  $4,000,  taking  four  of  the 
bonds  of  the  town,  which  had  been  issued  under  the  pro- 
visions of  chapter  664,  p.  1223,  of  the  Laws  of  1892,  au- 
thorizing the  reimbursement  of  drafted  men  within  the 
town  of  Woodbury.  The  town,  through  its  supervisor, 
paid  the  $4,000  received  on  such  bonds  to  the  county 
treasurer,  and  simultaneously,  through  its  collector,  a  fur- 
ther sum  of  $1,346,  received  by  taxation  for  the  same  pur- 
pose. These  two  sums,  aggregating  $5,346,  were  depos- 
ited in  the  county  treasurer's  ^^general  account"  and  trans- 
ferred to  the  'drafted  men's  account"  The  defendants 
Earle,  Owens,  and  Stokem  presented  vouchers  for  payment 
of  the  commutation  moneys  under  the  draft  of  1863,  and 
these  were  duly  paid  by  the  county  treasurer  under  the  im- 
pression that  the  defendants  were  entitled  to  the  money 
under  the  laws  of  the  State.  Subsequently  the  Court  of 
Appeals,  in  Bush  v.  Supervisors  (159  N.  Y.  212)  held 
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chapter  664,  p.  1228,  of  the  Laws  of  1892,  unconstitu- 
tional, and  the  plaintiff  bank  brought  the  action,  claiming 
the  right  to  recover  the  money  advanced  by  it,  whether  in 
the  hands  of  the  county  treasurer  or  of  the  individual 
defendants,  who  had  received  the  said  commutation 
money.  The  decree  provided  that  the  county  treasurer 
repay  the  money  he  held,  $1,782,  and  that  the  defendants 
Owens,  Earle,  and  Stokem  each  repay  to  plaintiff  $767.26, 
and  from  the  judgment  entered  the  defendants  Earle  and 
Owens  appealed.  The  county  treasurer,  who  was  merely 
the  custodian  of  the  fund  in  his  hands,  claimed  no  inter- 
est in  the  money,  and  asked  that  he  be  protected  in  mak- 
ing disposition  of  the  same  under  the  juudgment,  and 
there  was  no  appeal  from  the  decree  or  the  judgment  in 
so  far  as  it  directed  the  repayment  of  the  funds  in  his 
hands  to  the  plaintiff.  It  will  be  seen  from  the  statement 
of  facts  that  there  was  no  community  of  interest  as  be- 
tween the  county  treasurer,  who  still  had  in  his  hands 
moneys  advanced  by  the  bank,  for  the  purpose  of  paying 
the  commutation  to  drafted  men,  and  the  drafted  men,  to 
whom  previous  sums  had  already  been  paid.  The  county 
treasurer  asserted  no  claim  to  the  money,  and  after  the 
decision  of  the  Court  of  Appeals  no  other  drafted  man 
would  have  any  claim  on  him  for  a  payment  of  any  of  the 
money  in  his  hands,  and  therefore  the  case  came  directly 
under  section  1205  of  the  Code  of  Civil  Procedure,  cited 
supra,  and  the  court  was  entirely  right  in  saying,  under 
the  circumstances  disclosed,  that,  the  court  "having  di- 
rected judgment  against  the  several  defendants  in  the 
amounts  found  to  be  due  from  them,  that  judgment  must 
stand  as  to  all  parties  who  have  not  appealed." 

The  citation  from  2  Freeman  on  Judgments,  Section 
481,  found  in  the  opinion  in  the  last  case  cited  and  relied 
upon  by  the  appellant  here,  is  an  authority  against  him, 
for  it  says: 

''Where  a  judgment  is  against  two  or  more  persons,  only 
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one  of  whom  appeals,  its  reversal,  if  the  judgment  was 
binding  upon  the  defendants  jointly,  or  if  all  must  co- 
operate in  complying  with  the  judgment,  affects  the  par- 
ties who  did  not  appeal  to  the  same  extent  as  those  who 
did." 

The  very  purpose  of  this  equitable  action  is  to  deter- 
mine in  one  suit  the  claims  of  all  the  creditors  as  against 
the  statutory  liabilities  of  all  the  directors,  and  the  ac- 
counting ordered  by  the  interlocutory  judgment  under 
which  the  rights  and  liabilities  were  to  be  arrived  at 
required  the  bringing  in  of  the  claims  of  all  the  creditors 
on  the  one  side  and  the  ascertainment  of  the  liabilities  of 
all  the  directors  on  the  other  side,  and  therefore,  as  "all 
must  co-operate  in  complying  with  the  judgment,"  and  re- 
versal "affecti  the  parties  who  did  not  appeal  to  the  same 
extent  as  those  who  did."  It  seems  to  me  clear  that  the 
interlocutory  judgment  cannot  be  availed  of  as  against 
this  defendant,  and  that  in  view  of  the  decision  on  the 
former  appeal  there  can  be  no  severance  in  such  an  action. 

The  appellant  further  claims  that  the  conditions  dis- 
closed by  the  accoimting  make  it  evident  that  the  reason 
for  the  decision  of  this  court  on  the  former  appeal  is  of  no 
force  and  effect,  because  it  is  now  made  to  appear  that  the 
proved  claims  of  creditors  so  far  exceeded  the  sum  of  the 
Liabilities  of  all  the  directors,  including  those  not  made  a 
party,  as  well  as  those  in  the  case,  that  the  full  amount  of 
the  statutory  liability  can  be  required  to  be  paid  by  each 
of  the  directors  sued.  The  answer  to  that  claim  is  that 
whether  or  not  the  entry  of  the  final  judgment  as  proposed 
is  proper  must  depend  upon  the  facts  as  they  existed  at 
the  time  of  the  entry  of  the  interlocutory  judgment.  Upon 
those  facts  this  court  held  that  the  interlocutory  judgment 
was  erroneous  and  must  be  reversed.  There  is  nothing 
which  has  occurred  since  that  time  which,  upon  the  record, 
can  be  considered  upon  the  question  as  to  whether  or  not 
that  reversal  was  proper,  because,  although  prior  to  the 


282  CIVIL  PROCEDURE  REPORTS. 

Bauer  v.  Hawes. 

reversal  the  referee,  appointed  under  the  interlocutory 
judgment,  had  proceeded  to  take  evidence  and  make  his 
report,  those  proceedings  must  fall  because  solely  based 
upon  a  judgment  which  has  been  reversed.  Even  if  a 
final  judgment  as  proposed  could  now  be  entered,  the  re- 
spondent could  appeal  therefrom,  and  upon  said  appeal 
review  the  interlocutory  judgment,  under  Section  1316 
of  the  Code  of  Civil  Procedure,  which  provides  that : 
— "The  right  to  review  an  interlocutory  judgment     *     * 

*  as  prescribed  in  this  section  is  not  affected  by  the 
expiration  of  the  time  within  which  a  separate  appeal 
therefrom  might  have  been  taken." 

Upon  said  review,  the  interlocutory  judgment  would 
have  to  stand  or  fall  upon  the  same  record  as  was  present- 
ed to  this  court  on  the  former  appeal,  and  would,  therefore, 
have  to  be  reversed  as  to  the  respondent,  as  it  already  has 
been  as  to  the  directors  who  took  the  former  appeal,  and, 
being  reversed  as  to  her,  of  course  the  final  judgment  based 
thereon  would  also  fall.  But  we  do  not  place  our  decision 
upon  this  ground,  but  rather  upon  the  ground  that  there 
has  been  no  severance.  This  court  ordered  a  new  trial 
upon  its  former  reversal  of  the  interlocutory  judgment, 
and  until  such  new  trial  shall  have  been  had  there  can  be 
no  final  judgment  entered. 

Therefore  the  order  appealed  from  should  be  affirmed, 
with  $10  costs  and  disbursements  to  the  respondents  All 
concur. 
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MATTER  OF  TYNDALL. 

Supreme  Court,  Appellate  Division,  Third  Depart- 
MENT,  January,  1907. 

§§  460,  2586,  2587. 

Guardian  and  Ward — Contract — Notice  to  Infami, 

An  ex  parte  order  of  the  Surrogate  approving  of  a  contract  be- 
tween the  special  guardian  of  an  infant  and  one  who  acted  as 
the  attorney  for  the  infant,  and  who,  before  the  order  was  pro- 
cured, had  been  appointed  the  infant's  general  guardian,  by  the 
terms  of  which  order  the  attorney  was  to  prosecute  an  action^ 
commenced  by  the  special  guardian  for  negligent  injuries  to  the 
infant,  for  fifty  per  cent  of  any  recovery,  with  costs  and  disburse- 
ments, is  ineffectual  against  the  infant  who  was  not  a  party  to* 
the  proceedings. 

< 

Attorney  and  Client— Determination  of  Fees—Suit  in  Federal  Courts 

The  matter  of  the  fees  of  an  attorney  for  an  infant  suing  in  forma 
pauperis,  in  a  negligence  action  originally  brought  in  the  State 
Courts,  but  transferred  to  the  Federal  Court,  in  which  court  there 
is  no  provision  that  an  attorney  for  a  plaintiff  suing  in  forma 
pauperis  shall  receive  no  compensation,  as  provided  in  Code  Civil 
Procedure,  Section  460,  with  reference  to  such  actions  in  the 
State  Courts,  but  in  which  court  it  is  the  practice  to  allow  the 
attorney  a  quantum  merait  in  case  of  a  recovery,  should  be  re- 
mitted to  the  Surrogate  before  whom  the  matter  of  the  infant's 
guardianship  is  pending  and  before  whom  the  determination  of 
the  Federal  Court  should  be  presented,  nowithstanding  the  Ap- 
pellate Division,  under  Code  Civil  Procedure,  Sections  2586  and 
2587,  has  the  same  power  as  the  Surrogate  to  decide  questions 
of  fact  and  to  receive  further  testimony  and  to  reverse  the  Surro- 
gate's decree,  since  the  Appellate  Division  did  not  have  before  it 
the  order  of  the  Federal  Court  fixing  the  amount  of  such  com- 
pensations. 

Guardian  and  IVardSettlement  of  Guardian's  Accounts—Service 

of  Citation, 
An  admission  of  service  of  a  citation  made  by  the  mother  of  an^ 
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infant  and  the  special  guardian  appointed  for  him  upon  the  ac- 
counting, no  service  being  made  upon  the  infant  himself,  does  not 
give  the  Surrogate's  Court  jurisdiction  tq  make  a  decree  settling 
the  accounts  of  the  general  guardian  of  the  infant,  and  allowing 
him  compensation  for  his  services  as  an  attorney  in  an  action 
brought  for  negligent  injury  to  the  infant. 
(Decided  January,  1907.) 

Appeal  from  a  decree  of  the  Surrogate's  Court  of  Sul- 
livan County  in  the  matter  of  the  judicial  settlement  of 
the  accounts  of  the  general  guardian  of  an  infant.  Modi- 
fied. 

Some  time  prior  to  December,  1899,  Eston  E.  Devore, 
an  infant,  was  injured  in  a  railroad  accident.  An  action 
was  brought  in  the  Supreme  Court  of  this  State  against 
the  Delaware,  Lackawanna  &  Western  Railroad  Company 
by  Mary  O.  Heater,  his  mother  and  guardian  ad  litem, 
to  recover  his  damages  sustained  in  such  accidennt.  The 
action  was  transferred  to  the  United  States  Circuit  Court, 
and  after  two  trials  the  plaintiff  recovered  a  judgment 
for  $21,855.80.  William  D.  Tyndall,  the  appellant  in 
this  proceeding,  acted  as  the  attorney  for  this  infant  and 
for  the  guardian  ad  litem.  In  the  State  court,  before  the 
action  was  removed  to  the  United  States  Circuit  Court,  he 
procured  an  order  that  the  action  might  be  brought  in 
forma  pauperis.  After  the  action  was  removed  to  the 
United  States  court  he  procured  a  similar  order  in  that 
court,  and  the  action  was  thus  prosecuted  to  its  termina- 
tion. This  judgment  was  paid  to  Mr.  Tyndall  upon  June 
8,  1903.  About  a  month  prior  thereto,  and  upon  May  12, 
1903,  the  said  Tyndall  was  by  the  Surrogate's  court  of 
Sullivan  countny  appointed  general  guardian  of  the  in- 
fant, who  was  then  under  the  age  of  14.  After  the  com- 
mencement of  the  action  in  the  State  court  the  guardian 
ad  litem  entered  into  an  agreement  with  the  appellant  that 
he  should  receive  as  compensation  for  his  services  fifty  per 
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cent,  of  the  recovery.  On  June  1,  1903,  after  the  said 
Tyndall  had  become  general  guardian,  and  about  a  week 
before  the  payment  of  the  said  moneys,  upon  petition  by 
said  Tyndall,  an  ex  parte  order  was  granted  by  the  said 
surrogate  allowing  to  him  the  said  fifty  per  cent,  of  any 
recovery  that  should  be  obtained,  in  addition  to  all  costs 
and  disbursements.  About  a  year  thereafter,  and  in 
May,  1904,  Mr.  Tyndall  filed  in  the  Surrogate's  Court  a 
petition,  entitled  "In  the  Matter  of  the  Judicial  SeJ;tle- 
ment  of  the  Account  of  Proceedings  of  William  D.  Tyn- 
dall, General  Guardian  of  Eston  E.  Devore,  an  Infant," 
in  which,  after  alleging  his  appointment  as  general  guar- 
dian, he  averred,  following  the  language  of  Section  2480- 
of  the  Code,  that  he  was  desirous  of  rendering  an  account 
of  all  his  proceedings  as  such  general  guardian,  of  hav- 
ing the  same  judicially  settled,  and  of  being  discharged 
from  his  duties  and  liabilities,  and  for  that  purpose  he 
prayed  that  a  citation  might  issue  to  the  infant  and  Mrs. 
Heater,  his  mother.  Upon  this  petition  a  citation  was 
issued,  dated  the  28th  day  of  May,  and  returnable  at  2 
o'clock  in  the  afternoon  of  the  13th  day  of  June,  1904. 
The  citation  was  addressed,  not  only  to  the  infant  and 
Mrs.  Heater,  but  to  John  D.  Lyons,  Esq.,  special  guar- 
dian for  said  infant  on  accounting.  The  only  purpose  of 
the  proceeding,  as  stated  in  the  citation,  was  to  examine 
the  accounts  of  William  D.  Tyndall,  general  guardian  of 
Eston  E.  Devore.  The  citation  was  not  served  on  the 
infant.  Instead  of  such  service  was  an  admission  of 
service  upon  the  mother  and  the  special  guardian  so  ap- 
pointed. In  the  proceeding  thus  begun  Mr.  Tyndall 
filed  accounts  as  general  guardian,  in  which  he  charges 
himself  as  guardian  with  the  amount  of  the  judgment  col- 
lected from  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company,  amounting,  as  stated,  to  $21,855.80,  and 
credits  himself  with  the  payment  of  $12,813.80,  made  to 
himself  as  attorney  as  the  amount  of  his  "fee  per  order,"' 
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referring  evidently  to  the  earlier  ex  parte  order  of  June 
ly  1903.  Upon  the  said  date  the  surrogate  made  a  decree 
which  assumed  to  settle  the  guardian's  accounts  as  filed, 
showing  a  balance  remaining  in  his  hands  of  only 
$8,845.05,  directed  that  out  of  this  amount  further  pay- 
ments, aggregating  $511.99,  be  made,  and  directed  the 
payment  of  the  remainder,  to  wit,  $8,326.06,  to  his  suc- 
cessor in  office.  Nothing  further  was  done  until  Janu- 
ary, 1905,  when  Mr.  John  Z.  Twichell  was  appointed  by 
the  surrogate  the  guardian  of  said  infant  to  succeed  the 
appellant,  Tyndall.  Thereafter,  and  upon  March  17, 
1905,  the  appellant,  Tyndall,  filed  a  further  petition,  in 
which  the  accounting  and  decree  before  mentioned  were 
referred  to,  and  the  appointment  of  Mr.  Twitchell  as  the 
successor  general  guardian  averred.  In  that  peti- 
tion request  was  made  that  a  citation  be  issued  to 
all  parties  named  therein,  to  the  end  that  said  Tyndall 
might  render  a  supplemental  account,  and  upon  the 
passing  of  the  same  might  turn  over  the  funds, 
aecurities,  books,  and  papers  to  his  successor  in  office. 
The  citation  was  returnable  April  17,  1905.  This  cita- 
tion, like  the  earlier  one,  was  addressed,  not  only  to  the 
infant  and  his  mother,  but  to  John  D.  Lyons  as  "special 
guardian  for  said  infant  on  accounting."  Upon  this  ac- 
counting a  balance  was  shown  by  him  of  $8,541.57  to  be 
distributed  to  the  ward  or  paid  to  Mr.  Tyndall's  successor 
in  office,  subject  to  the  expenses  of  the  accounting.  Upon 
this  accounting,  however,  Mr.  Lyons,  the  special  guardian, 
.  objected  to  the  item  of  $12,813.80  received  by  Mr.  Tyn- 
dall, and  the  surrogate  decided  that  the  decree  and  order 
theretofore  made  in  respect  of  this  item  were  invalid  and 
declined  to  pass  upon  the  claim.  For  these  reasons  the 
claim  was  disallowed,  and  the  guardian  was  charged 
with  the  full  amount  of  the  moneys  under  the  judgment 
against  the  Delaware,  Lackawanna  &  Western  Railroad 
Company,  less  certain  expenses,  and  by  reason  of  the 
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supposed  lack  of  jurisdiction  the  surrogate  declined  upon 
the  accounting  to  allow  him  anything  for  services  in  said 
action,  but  directed  that  '^the  matter  should  be  held  open 
for  a  reasonable  time  to  allow  the  guardian  an  opportunity 
to  have  his  claim  adjusted  by  the  proper  authority,  so  that 
he  can  be  credited  with  the  amount  awarded  to  him  on 
turning  over  the  estate  to  his  successor."  In  the  decree 
made  this  date  was  fixed  as  April  1,  1906,  or  three  months 
after  the  making  thereof.  From  this  decree  Tyndall  has 
appealed,  claiming  that  the  surrogate  erred  in  refusing 
to  allow  to  him  the  compensation  provided  for  in  the 
agreement  with  the  special  guardian  and  in  the  decree  of 
June  13,  1904. 

Argued  before  Smith,  Chesteb,  Kelxogg  and  Coch- 
rane, J  J. 

Mr.  Walter  K,  Barton,  for  appellant. 
Messrs.  Parsons,  Closson  dk  Mcllvane  (William  E.  Car- 
nochan,  of  counsel)  for  respondent. 

Smith,  J. — The  exparte  order  of  June  1,  1903,  approv- 
ing of  the  contract  between  the  special  guardian  and  Tyn- 
dall, is  ineffective  against  this  infant,  who  was  not  a  party 
to  the  proceeding.  Moreover,  the  contract  was  made  while 
the  action  was  being  prosecuted  by  the  plaintiff  in  forma 
pauperis,  and  by  Section  460  of  the  Code  of  Civil  Pro- 
cedure Tyndall  was  bound  to  prosecute  that  action  with- 
out compensation,  and  the  contract  was,  therefore,  unen- 
forceable. The  decree  of  June  13,  1904,  purporting  to 
settle  the  accounts  of  Tyndall  and  allowing  this  item  as 
compensation  was  wholly  without  jurisdiction  for  failure 
to  serve  the  citation  lipon  the  infant  himself  (Potter  V. 
Ogden,  136  N.  Y.,  384).  Upon  the  accounting,  therefore, 
which  resulted  in  the  decree  from  which  this  appeal  is 
taken,  there  was  no  adjudication  binding  upon  the  sur- 
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rogate  as  to  the  allowance  of  this  compensation,  and  he 
was  free  to  act  upon  the  facts  as  were  then  presented  to 
hinL  In  the  opinion  of  the  learned  surrogate  he  states 
that  he  was  without  jurisdiction  to  pass  upon  this  claim, 
but  that  the  allowance  of  compensation  must  be  deter- 
mined bj  the  court  in  which  the  action  was  tried.  The 
decree  itself,  however,  only  declined  to  allow  compensa- 
tion until  the  same  shall  be  determined  *T[)y  the  proper 
court."  In  our  view  of  the  case  it  is  unnecessary  to  de- 
cide whether  or  not  the  surrogate  could  have  assumed  ju- 
risdiction to  pass  upon  this  claim.  He  might  well,  as 
matter  of  propriety  or  discretion,  have  declined  to  pass 
upon  it,  and  sent  the  parties  into  the  United  States  court 
for  the  determination  thereof.  Upon  an  appeal  from  a 
surrogate's  decree  this  court  has  the  same  power  to  decide 
the  questions  of  fact  that  the  surrogate  had,  and  may  in 
its  discretion  receive  further  testimony,  and  may  aflirm, 
reverse,  or  modify  the  decree  or  order  appealed  from  as 
to  any  and  all  parties  (Code  Civ.  Proc.,  Sections  2586, 
2587).  These  provisions  of  the  Code  have  been  held  to 
give  the  Appellate  Division  upon  these  appeals  the  power 
of  the  surrogate  himself  (Matter  of  Rogers,  10  App.  Div., 
593,  42  N.  Y.  Supp,  133 ;  Matter  of  Laudy,  78  Hun,  479, 
29  K  Y.  Supp.,  136 ;  Matter  of  Drake,  45  App.  Div.,  206, 
60  N.  Y.  Supp.,  1020).  If,  in  our  judgment,  the  de- 
cree appealed  from  be  a  proper  one,  we  may  affirm  it,  al- 
though based  upon  an  erroneous  conception  either  of  the 
facts  or  of  the  law.  While,  under  the  United  States  stat- 
utes, there  is  no  provision,  as  is  found  in  our  statute,  that 
in  an  action  brought  by  a  plaintiff  in  forma  pauperis  the 
attorney  shall  receive  no  compensation,  nevertheless  the 
right  of  an  attorney  to  receive  compensation  is  held  by 
the  United  States  courts  to  be  under  the  control  and  guid- 
ance of  that  court,  which,  notwithstanding  an  agreement 
for  specific  compensation,  will  nevertheless  determine  the 
compensation  to  be  allowed  the  attorney  as  upon  a  quan- 
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turn  meruit.  In  Whalen  v.  Manhattan  Railway  Com- 
pany, 86  Fed.,  219,  220,  the  rule  is  thus  stated  by  Judge 
Lacombe. 

^'Onoe  it  is  shown  to  the  court  that  there  is  a  cause  of 
action  Vorthy  of  a  trial,'  which  plaintiff,  a  citizen  of  the 
United  States,  cannot  prosecute  without  incurring  indebt- 
edness, which  such  citizen  is  too  poor  to  pay,  then  Con- 
gress provides  a  way  whereby  such  poor  citizen  may  have 
his  day  in  court  without  incurring  such  indebtedness. 
Not  only  is  he  to  be  relieved  from  securing  the  costs  of  his 
adversary,  but  an  attorney  is  to  be  provided  for  him  by  the 
court,  who  will  prosecute  his  cause  of  action  without  stipu- 
lating for  some  compensation,  in  the  event  of  success,  larg- 
er than  the  quantum  meruit.  In  other  words,  the  ^poor 
citizen'  will  not  be  compelled,  by  reason  of  his  poverty, 
to  enter  into  any  contract  more  oppressive  than  such  as 
could  be  made  by  his  more  fortunate  fellow  citizen.  The 
attorney  assigned  by  the  court,  in  the  event  of  non-success, 
will,  of  course,  receive  nothing ;  in  the  event  of  final  suc- 
cess, he  may  apply  to  the  court  for  an  order  fixing  a  fair 
compensation  for  the  services  he  may  actually  render, 
which  will  be  paid  to  him  out  of  the  fund  recovered,  and 
the  balance  only  paid  over  to  plaintiff. 

"If  the  attorney  who  brought  the  action  is  willing  to 
continue  the  litigation  on  those  terms,  he  will  be  assigned 
to  represent  plaintiff ;  if  not,  the  court  will  find  some  other 
attorney  to  prosecute  her  case." 

We  are  of  opinion  that  the  decree  made  was  an  emi- 
nently proper  one  and  should  stand. 

Counsel  both  for  the  appellant  and  respondent  stated 
upon  the  argument  that,  since  the  making  of  this  decree, 
application  has  been  made  in  the  United  States  court  for 
a  determination  of  the  amount  of  compensation  which 
should  be  paid  to  this  attorney,  and  that  a  hearing  was 
had  before  a  master,  who  determined  that  the  appellant 
should  have  one-third  of  the  recovery,  in  addition  to  cer- 
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tain  allowanoea  for  expenses.  This  report  of  the  master 
was  confirmed  by  the  court,  after  allowing  to  the  attorney 
an  additional  sum  for  expenses.  If  these  facts  had  been 
put  before  us  formally,  we  might  here  perfect  the  decree 
without  sending  the  matter  back  to  the  surrogate.  With- 
out the  figures  stipulated  before  us,  we  must  send  the 
matter  back  to  the  surrogate,  before  whom  the  determina* 
tion  of  the  United  States  court  can  be  presented.  The 
time  within  which  the  appellant  was  authorized  by  the 
decree  to  present  the  order  of  the  United  States  court  was 
fixed  as  April  1,  1906.  That  time  should  be  extended 
to  March  1,  1907,  and  the  decree  so  modified,  and,  as 
modified,  affirmed,  with  costs. 

Decree  modified  as  per  opinion,  and,  as  modified,  affirm- 
ed, with  costs.     All  concur. 


NORMAN  COLE,  Appellant,  v.  MARY  SWEET,  Re- 
spondent. 

New  York  Court  of  Appeals,  February,  1907. 

§  829. 

Witnesses— Transaction  With  Decedent — Objection — Waiver, 
The  limitation  upon  the  evidence  of  transactions  with  decreased 
persons  imposed  by  Code  Civil  Procedure,  Section  fog,  may  be 
waived  by  the  personal  representative,  not  only  by  the  failure  to 
object  on  the  proper  ground,  but  also  by  calling  the  survivor  as 
a  witness  and  going  into  a  transaction  had  by  him  with  the  de- 
cedent 

Same. 

The  evidence  taken  before  the  Surrogate  upon  the  accounting  by 
the  executor,  to  which  accounting  the  residuary  legatee  filed  ob- 
jections and  sought  to  surcharge  the  executor's  account  with  cer- 
tain moneys  alleged  to  have  been  obtained  from  the  testatrix  by 
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ttndue  influence  and  not  recovered  by  the  executor,  introduced  in 
an  action  brought  by  the  executor  at  the  instance  of  the  residuary 
legatee,  who  was  the  real  party  in  interest,  to  recover  such  money, 
operates  as  a  waiver  of  the  executor's  right  to  object,  under  Code 
Civil  Procedure,  Section  829,  that  the  defendant  was  disqualified 
to  testify  with  reference  to  the  whole  of  the  transaction  referred 
to  in  her  evidence  upon  the  accounting. 
(Decided  February,  1907.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Appellate 
Division  (37  N.  Y.  Civ.  Proc.  Rep.,  86),  which  affirmed 
a  judgment  in  favor  of  defendant.     Affirmed. 

This  action  was  brought  by  the  executor  of  Elizabeth 
Thomas,  deceased,  to  compel  the  defendant  to  account  for 
certain  moneys  and  property  alleged  to  have  been  obtained 
by  her  from  the  testatrix  by  undue  influence  and  fraud. 
The  answer  was  in  substance  a  general  denial.  Before 
this  action  was  commenced  the  plaintiff,  as  executor,  at- 
tempted to  account  before  the  surrogate ;  but  the  residuary 
legatee  filed  objections,  and  sought  to  surcharge  his  ac- 
count with  the  amount  of  the  claim  for  which  the  present 
action  was  subsequently  brought.  The  issue  thus  joined 
in  that  proceeding  was  tried  before  the  surrogate,  and 
Mary  Sweet,  the  defendant  herein,  was  called  and  sworn 
as  a  witness  for  the  residuary  legatee.  After  she  had 
been  examined  at  some  length  in  his  behalf  as  to  various 
personal  transactions  she  had  had  with  the  testatrix,  ^'it 
was  concluded  that  the  surrogate  had  no  jurisdiction  to 
determine  the  question  and  the  following  stipulation  was 
entered  into  between  Mr.  Stephen  Thomas,  the  residuary 
legatee,  and  Norman  Cole,  the  executor  of  the  last  will 
and  testament  of  Elizabeth  Thomas,  deceased,"  to  wit: 
"The  parties  agree  in  open  court  that  an  action  shall  be 
brought  in  the  name  of  the  executor  against  Mary  Sweet 
to  reoovei^  such  sums  of  money  and  for  such  cause  or 
causes  of  action  as  the  residuary  legatee  may  deem  proper. 
The  residuary  legatee  to  designate  attorneys  and  counsel 
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in  such  action,  who  shall  have  full  charge  of  the  prose- 
cution thereof ;  and  the  residuary  legatee  shall  save  harm- 
less the  said  executor  from  any  claim  which  may  arise 
against  him  on  account  of  the  institution  of  such  action 
or  on  account  of  the  defense  to  any  action  which  may  be 
brought  by  Mary  Sweet."  Nothing  further  was  done 
before  the  surrogate,  and  the  accounting  seems  to  have 
been  suspended  to  await  the  determination  of  an  action  to 
be  brought  pursuant  to  said  stipulation.  The  present  ac- 
tion was  brought  accordingly,  and  upon  the  trial  thereof 
the  first  witness  called  by  the  plaintiff  was  the  of&cial 
stenographer  who  took  the  testimony  of  Mary  Sweet  in 
said  proceeding  before  the  surrogate.  After  the  type- 
written copy,  embracing  all  her  testimony,  had  been  iden- 
tified and  sworn  to  as  correct,  it  was  offered  in  evidence 
by  the  plaintiff.  The  defendant  objected  on  the  ground 
that  it  was  incompetent,  and  that  ''the  witness  is  here  in 
court  and  should  be  examined  in  the  regular  way."  The 
objection  was  overruled,  and  the  transcript,  which  covers 
twenty-six  pages  of  the  appeal  book,  much  of  it  quite  ma- 
terial to  the  issue,  was  read  in  evidence.  When  the  plain- 
tiff rested,  the  defendant,  having  been  sworn  in  her  own 
behalf,  sought  to  give  the  rest  of  such  personal  transac- 
tions with  the  decedent  as  she  had  been  asked  about  and 
partially  examined  upon  before  the  surrogate;  but  an  ob- 
jection was  interposed  under  Section  829  of  the  Code  of 
Civil  Procedure.  An  exception  to  the  ruling  which  ad- 
mitted the  evidence  raises  the  question  discussed  in  the 
opinion.  Upon  the  submission  of  the  action  the  trial 
court  found  that  the  defendant  had  not  been  guilty  of 
fraud  or  undue  influence,  and  dismissed  the  complaint, 
with  costs.  The  Appellate  Division  affirmed,  and  the 
plaintiff  appealed  to  this  court. 

Mr.  John  A.  Kellogg,  for  appellant 
Mr.  Adam  Armstrong,  for  respondent. 
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Vann^  J.  (after  stating  the  facts) — When  the  Legis- 
lature decided  to  change  the  common-law  rule  of  evidence 
which  prohibited  parties  from  testifying  upon  the  trial  of 
an  action,  it  was  deemed  necessary  to  surround  the  change 
with  certain  limitations,  in  order  to  protect  the  estates  of 
deceased  persons  and  those  claiming  under  them.  Ac- 
cordingly, after  providing  that  parties  and  persons  inter- 
ested in  the  event  of  an  action  should  be  competent  wit- 
nesses, it  was  further  provided  that  they  should  not  be  ex- 
amined in  their  own  behalf  as  against  the  personal  repre- 
sentative of  a  deceased  person  concerning  a  personal 
transaction  or  communication  between  the  witness  and 
the  decedent.  This  limitation  was  made  on  the  theory 
that  the  voice  of  the  survivor  should  not  be  heard  when 
that  of  the  other  party  is  silent  in  death.  When,  how- 
ever, the  personal  representative  gives  evidence  in  his  own 
behalf,  or  the  testimony  of  the  decedent  is  given  in  evi- 
dence concerning  such  a  transaction,  the  door  is  open  to 
the  survivor  to  testify  fully  in  his  own  behalf  in  regard  to 
that  transaction  (Code  Proc,  Sect.  399;  Code  Civ.  Proc., 
Sec.  829;  Potte  v.  Mayer,  86  N.  Y.,  302).  The  limita- 
tions of  the  statute  may  be  waived  by  the  personal  repre- 
sentative, not  only  by  the  failure  to  object  on  the  proper 
ground,  but  also  by  calling  the  survivor  as  a  witness  and 
going  into  a  transaction  had  by  him  with  the  decedent 
in  person.  The  statute  does  not  make  the  survivor  in- 
competent generally,  even  as  a  witness  in  his  own  behalf, 
but  only  as  against  the  personal  representative  and  con- 
cerning a  personal  transaction  with  the  decedent.  The 
personal  representative,  therefore,  may  call  his  adver- 
sary and  examine  him  at  will  as  to  any  transaction  with 
the  decedent;  but  in  so  doing  he  waives  the  benefit  of 
the  statute  and  opens  the  lips  of  the  witness,  so  that  he  can 
testify  in  his  own  behalf  fully  and  at  large  as  to  the  trans- 
action thus  gone  into  (Nay  v.  Curley,  113  N.  Y.,  575; 
Merritt  v.  Campbell,  79  K  Y.,  625).     The  statute  has 
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been  many  times  amended ;  but  in  all  the  changes  the  uni- 
form effort  of  the  Legislature  has  been  to  so  carefully 
balance  rights  that  the  survivor  should  not  take  advantage 
of  a  deceased  person,  and  the  personal  representative 
should  not  take  advantage  of  a  survivor.  The  party  for 
whose  protection  the  limitation  was  made  may  keep  the 
door  closed  if  he  chooses;  but,  if  he  opens  it  at  all,  he 
opens  it  wide  as  to  any  transaction  concerning  which  he 
examines  the  survivor. 

When  these  principles  are  applied  to  the  case  before  us, 
the  answer  to  the  question  so  ably  discussed  by  counsed  is 
not  difficult.  The  defendant  made  no  voluntary  state- 
ment in  Surrogate's  Court  which  could  be  proved  by  the 
personal  representative  with  the  effect  only  of  an  or^ 
dinary  admission.  If  the  survivor  says  something  on 
the  street,  or  volunteers  information  as  to  a  transaction 
he  had  with  a  decedent,  his  statement  may  be  proved 
against  him  as  an  admission  without  waiving  any  right 
under  the  statute.  Acting  under  no  compulsion  exercised 
by  those  interested  in  the  estate  of  the  decedent,  he  runs 
the  risk  of  having  his  admission  proved,  with  no  right 
to  go  into  the  transaction  generally,  or  to  go  beyond  proof 
of  all  that  he  said  when  the  admission  was  made.  This 
was  not  the  situation  of  the  defendant  when  she  was  called 
as  a  witness  in  Surrogate's  Court.  She  was  not  sworn  in 
her  own  behalf,  but  in  behalf  of  the  residuary  legatee, 
who  stands  before  us  as  virtually  the  plaintiff  in  this  ac- 
tion. When  he  asked  her  to  take  the  stand,  the  law  com- 
manded her  to  be  sworn  and  to  answer  all  questions  put 
to  her  under  the  direction  of  the  court.  Acting  under 
the  highest  compulsion,  rightfully  exercised  by  the  re- 
siduary legatee,  she  obeyed  the  command  of  the  law  and 
answered  his  questions  as  to  varied  transactions  she  had 
had  with  the  testatrix  during  a  long  series  of  years.  When 
the  residuary  legatee  had  thus  partially  examined  her  as 
to  those  transactions,  he  abandoned  the  proceeding  then 
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in  court,  and  through  the  personal  representative  com- 
menced this  action.  The  gain  or  loss  from  the  result  is 
his,  and  in  a  broad  sense  he  is  the  party  in  interest, 
though  not  the  actual  party  on  the  record.  He  is  repre- 
ented  by  the  same  coimsel  as  before,  and  controls  the  ac- 
tion the  same  as  he  did  the  special  proceedings.  When 
this  action  came  to  be  tried,  he  read  the  testimony  thus 
taken  in  Surrogate's  Court  at  his  instance  as  the  main 
part  of  the  evidence  on  which  he  sought  a  heavy  recovery 
from  the  defendant.  He  offered  it  to  prove  his  case  with- 
out calling  the  defendant  as  a  witness.  He  had  a  right 
to  do  this,  and  no  complaint  is  made  because  he  did  it; 
but,  when  the  defendant  tried  to  give  the  entire  transac- 
tion concerning  which  she  had  partially  testified  in  his  be- 
half, he  invoked  the  statute  to  prevent  it.  After  com- 
pelling her  to  state  a  part  of  what  was  said  and  done  by 
herself  and  the  decedent,  he  insisted  that  she  could  not 
explain  the  transaction  or  state  a]l  that  was  said  and  done. 
He  could  not  thus  turn  a  shield  into  a  sword.  The  care- 
ful balance  of  rights  made  by  the  Legislature  to  protect 
both  parties  and  injure  neither  would  be  disturbed  if  he 
could  thus  take  advantage  of  the  defendant  It  would 
promote  fraud,  instead  of  preventing  it,  which  is  the  aim 
of  the  statute.  Having  forced  her  to  tell  a  part  of  her 
story  before  the  surrogate,  he  could  not  read  it  as  evidence 
in  this  action,  and  then  prevent  her  from  telling  the  whole, 
because  the  spirit  of  the  statute,  as  interpreted  by  the  de- 
cisions of  the  courts,  is  against  it.  The  spirit  of  the  stat- 
ute is  that  the  survivor  shall  not  speak  when  the  decedent 
cannot  unless  the  representative  of  the  decedent  speaks 
himself,  or  compels  the  survivor  to  tell  a  part,  when  he 
waives  the  right  to  object  to  his  telling  the  rest.  Thus  in 
Nay  V.  Curley,  supra.,  the  court,  after  referring  to  Sec- 
tion 829,  said :  ''But  that  section  was  not  intended  to  ab- 
rogate the  principle  in  the  law  of  evidence  that,  where  a 
party  calls  a  witness  and  examines  him  as  to  a  particular 
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part  of  a  communication  or  transaction,  the  other  party 
may  call  out  the  whole  of  the  communication  or  transac- 
tion hearing  upon  or  tending  to  explain  or  qualify  the  par- 
ticular part  to  which  the  examination  of  the  other  party 
was  directed.  This  rule  does  not  need  the  sanction  of 
authority.  It  is  founded  upon  obvious  equity  and  jus- 
tice. A  part  of  the  truth  often  implies  a  falsehood,  and 
in  the  search  for  truth  through  the  examination  of  wit- 
nesses courts  do  not  countenance  partial  statements  of 
facts  by  witnesses.  The  principle  adverted  to  is  just  as 
applicable  in  reason  to  a  case  where  a  party  calls  an  ad- 
verse party  and  examines  him  as  to  one  fact  or  phase  of 
a  transaction  in  his  favor,  and  then  discontinues  the  in- 
quiry, as  in  any  other.  The  party  examined  by  the  other 
may,  at  his  own  instance,  complete  the  narration,  for  the 
purpose  of  explaining,  modifying,  or  putting  in  a  diflFerent 
light  the  particular  part  to  which  the  examination  by  the 
adverse  party  was  restricted.  Section  829  in  no  manner 
affects  the  application  of  the  rule." 

The  point  would  not  be  open  to  discussion  if  the  de- 
fendant had  been  sworn  in  this  action  in  behalf  of  the 
plaintiff;  but  there  is  no  substantial  difference  between 
such  a  situation  and  the  one  before  us,  where  the  testi- 
mony of  the  defendant  taken  in  another  proceeding  at  the 
instance  of  the  real  plaintiff  herein  was  read  in  evidence 
in  extenso.  Equality  cannot  be  preserved,  nor  unfair 
advantage  prevented,  if  a  party  is  allowed  to  do  indirectly 
that  which  he  could  not  do  directly.  We  think,  as  was 
said  by  the  learned  Appellate  Division,  "that  the  plaintiff, 
under  the  circumstances  presented  here,  by  reading  the 
defendant's  testimony  given  in  the  Surrogate's  Court  in 
evidence  as  a  part  of  his  case  on  this  trial,  is  in  no  differ- 
ent position  than  if  he  had  called  the  defendant  to  the 
stand  as  his  witness  and  elicited  from  her  the  same  tes- 
timony which  she  had  given  in  the  Surrogate's  Court. 
The  evident  purpose  in  not  calling  her  was  to  prevent  her 
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from  giving  on  cross-examination  the  testimony  now  ob- 
jected to  by  the  plaintiff.  *  *  *  The  plaintiff,  by 
the  course  adopted  in  getting  her  testimony,  has     *     * 

*  clearly  opened  the  door  to  the  defendant  to  tell  the 
whole  of  any  transaction  about  which  she  had  been  par- 
tially examined,  and  should  be  held  to  have  waived  the 
right  to  invoke  the  aid  of  Section  829  to  prevent  her  from 
so  doing."  This  is  the  rule  in  every  State  where  the 
question  has  been  considered,  so  far  as  we  are  able  to 
discover  (Lilley  v.  Mutual  Benefit  Life  Ins.  Co.,  92  Mich., 
153,  159;  Matter  of  Smith,  52  Mich.,  415;  Martien  v. 
Barr,  5  Mo.,  102). 

We  think  the  evidence  objected  to  was  properly  received, 
and,  after  examining  the  other  questions  discussed  by 
counsel,  we  are  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs. 

CuLT-EX,  C.  J.,  and  Gray,  Haioht,  Webneb,  Wil- 
i-ARD  Baetlett  and  Chase,  JJ.,  concur. 


Judgment  affirmed. 


MAX  RAUCHBERGER,  Appellant,  v.  INTERUR- 
BAN STREET  RAILWAY  COMPANY,  Re8poni>- 
ent. 

SUPBEME    COUBT,    APPELLATE    TeBM,    FeBBUABY,    1907. 

§  977. 

CourU--Cal€ndar'-RuU--€onH%ct  With  Statute. 

A  rule  of  the  City  Court  of  New  York  proriding  for  a  new  calen- 
dar and  requiring  notes  of  issue  to  be  filed  before  a  given  date, 
and  providing  that  no  cause  shall  be  restored  to  the  calendar  for 
which  a  new  note  of  issue  shall  not  be  filed  before  that  date,  con- 
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travenes  Code  Civil  Procedure,  Section  977,  which  provides  that, 
when  a  party  his  once  filed  a  note  of  issue,  the  action  must  re- 
main on  the  calendar  until  disposed  of;  so  where  plaintiff  suf- 
ficiently excused  his  failure  to  file  a  new  note  of  issue,  as  required 
by  the  rule,  and  a  motion  to  restore  the  case  to  the  calendar  was 
denied,  it  is  error  to  dismiss  the  complaint  for  failure  to  com- 
ply with  the  rule. 
(Decided  February,  1907.) 

Appeal  from  an  order  of  the  City  Court  of  New  York, 
dismissing  a  complaint.     Beversed. 

Mr,  Jacob  C.  Brand,  for  appellant. 
Messrs.   Henry   A.   Robinson    (Bayard  H.   Ames,   of 
counsel),  for  respondent. 

GiLnERSLEEVE,  J. — This  is  an  appeal  from  an  order 
dismissing  the  plaintiff's  complaint  herein.  The  facts 
leading  up  to  the  making  of  the  order  appealed  from  arc 
not  in  dispute.  The  action  was  brought  to  recover  for 
personal  injuries  received  by  the  plaintiff  through  the  al- 
leged negligence  of  the  defendant.  Issue  was  joined  in 
the  City  Court,  notice  of  trial  served,  a  note  of  issue  filed, 
and  the  case  was  placed  upon  the  calendar  in  March,  1904, 
but  was  not  reached  for  trial.  Some  time  thereafter  iiie 
justices  of  the  City  Court  made  a  rule  requiring  a  new 
note  of  issue  to  be  filed  on  or  before  September  1,  1905. 
This  rule  was  again  readopted  in  June,  1906,  and  reads 
as  follows: 

"Ordered,  that  the  clerk  of  the  City  Court  of  the  city 
of  New  York  make  up  a  new  calendar  of  the  trial  issues  for 
October,  1906.  Causes  noticed  for  the  first  time  for  the 
October  term  shall  follow  on  the  general  calendar  ac- 
cording to  their  dates  of  issue.  No  cause  upon  the  present 
general  calendar  shall  be  placed  upon  the  new  calendar 
unless  a  new  note  of  issue — ^for  which  no  fee  will  be 
charged — ^be  filed  with  the  clerk  from  July  1  and  on  or 
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before  the  1st  day  of  September,  1906,  stating  that  the- 
same  had  not  been  disposed  of  or  settled  and  specifying 
thereon  the  date  of  issue  and  the  number  on  the  present 
calendar.  And  no  cause  on  the  present  calendar  shall" 
retain  its  place  upon  the  new  calendar  unless  such  note- 
of  issue  above  mentioned  be  filed  prior  to  the  date  above 
stated.  And  no  order  shall  be  issued  restoring  to  its 
place  on  the  calendar  any  cause  for  which  a  new  note  of 
issue  has  not  been  filed  on  or  before  the  above  date.  The- 
call  from  said  new  calendar  to  conmience  with  the  cause- 
next  succeeding  on  the  present  general  calendar  the  cause- 
last  reached  in  June. 

"Adopted  in  convention  June  1,  1906. 

"Thomas  F.  Smith,  Clerk.'' 

The  appellant,  in  August,  1905,  intending  to  conform 
to  the  practice  laid  down  by  said  rule,  prepared  a  new 
note  of  issue  and  intrusted  the  same  to  his  law  clerk  to^ 
be  filed.  Again,  in  August,  1906,  the  plaintiff's  attor- 
ney prepared  a  note  of  issue  for  filing  in  conformity  to^ 
the  rule  of  the  City  Court,  as  aforesaid,  and  tlien  tliscov- 
covered  for  the  first  time  that,  for  some  unknown  reason, 
the  case  was  not  upon  the  calendar;  it  having  evidently 
been  dropped  therefrom  in  1905,  the  note  of  issue  for^ 
that  year  not  having  been  filed.  The  plaintiff's  attorneys 
thereupon  immediately  sent  a  stipulation  to  the  defend- 
ant, asking  that  the  case  be  restored  to  the  calendar.  This 
was  refused,  and  soon  after,  in  September,  1906,  and  be- 
fore thq  Trial  Terms  were  open  after  the  summer  vaca- 
tion, the  defendant  moved  to  dismiss  the  complaint  for- 
failure  to  comply  with  the  rule,  and  the  motion  was  there- 
upon granted. 

It  would  seem  that  the  only  neglect,  if  any  there  was, 
with  which  the  plaintiff  is  properly  chargeable,  is  his 
failure  to  file  a  new  note  of  issue,  in  accordance  with  the- 
provisions  of  the  rule  adopted  by  the  justices  of  the  City^ 
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Court  in  the  year  1905.  That  he  acted  in  good  faith  and 
made  an  effort  to  so  oomply  with  the  rule  is  not  disputed, 
and  only  until  he  attempted  to  comply  with  the  same 
rule  promulgated  in  1906  did  he  discover  that  his  clerk 
had  not  filed  a  note  of  issue  in  1905,  or,  if  one  was  filed, 
the  clerk  of  the  City  Court  had  overlooked  it  in  making 
up  the  new  calendar  for  1905,  and  the  case  was  not  on  the 
calendar.  The  rule  itself  is  of  somewhat  doubtful  con- 
struction. It  requires  that  before  a  case  can  be  placed 
upon  the  new  calendar,  ordered  to  be  made  up  by  the 
clerk,  a  "new  note  of  issue"  must  be  filed.  A  comparison 
of  the  phraseology  of  the  rule  with  that  promulgated  by 
the  Appellate  Division,  providing  for  the  making  of  a 
new  calendar  in  the  Supreme  Court,  shows  a  marked  disr 
similarity  between  the  two  rules.  In  the  Appellate  Di- 
vision rule  before  a  case  can  be  placed  upon  the  new  calen- 
dar a  "notice"  must  be  filed  setting  forth  the  same  facts 
as  is  required  to  be  set  forth  in  the  "note  of  issue"  pro- 
vided for  by  the  City  Court  Rule.  The  City  Court  Rule 
further  provides  that  "no  order  shall  be  issued  restoring 
to  its  place  on  the  calendar  any  cause  for  which  a  new  note 
of  issue  has  not  been  filed  on  or  before  the  above  date." 
This  provision  is  not  included  in  the  Appellate  Division 
rule.  The  effect  of  the  City  Court  rule  is  that  in  a  case 
similar  to  the  one  at  bar,  if  for  any  reason,  no  matter  how 
valid,  a  party  has  failed  to  file  a  new  note  of  issue  in 
1905,  no  order  could  be  granted  restoring  the  case  to  the 
calendar  in  1906,  or  ever,  without  a  violation  of  the  ex- 
press terms  of  the  rule. 

While  it  is  true  that  the  court  has  power  within  reason- 
able grounds  to  regulate  its  own  calendar,  and  may,  in- 
dependent of  the  statute,  determine  what  case  may  be 
tried  first,  or,  in  other  words,  may  regulate  its  order  of 
business  (Hunnewell  v.  Shaffer  [City  Ct.  N.  Y.]  9  N.  Y. 
Supp.,  540),  it  cannot  make  a  rule  which  in  terms  or 
effect  violates  the  provisions  of  the  Code  of  Civil  Proced- 
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ure  (Gormerly  v.  McGlynn,  84  N.  Y.,  284).  Section  997 
of  the  Code  provides  that: 

"The  Appellate  Division  of  each  department  may  pro- 
vide by  rule  for  the  manner  of  making  up  calendars  in 
each  county  embraced  within  the  department,  *  *  *  " 
and  that  in  the  county  of  New  York  "  *  *  *  when  a  party 
has  served  a  notice  of  trial  and  filed  a  note  of  issue  for  a 
term  at  which  the  case  is  not  tried,  it  is  necessary  for 
him  to  serve  a  new  notice  of  trial  or  file  a  new  note  of  issue 
for  a  succeeding  term,  and  the  action  must  remain  on 
the  calendar  imtil  disposed  of." 

So  far  as  a  rule  is  inconsistent  with  the  provisions  of 
the  Code,  thus  far  it  is  invalid.  Section  323,  Code  of 
Civ.  Proc.  The  authority,  therefore,  of  the  justices  of 
the  City  Court  to  make  and  enforce  the  provisions  of 
the  rule  aforesaid  may  well  be  doubted.  There  is  nothing 
in  the  record  tending  to  show  that  issues  younger  than 
those  in  the  case  at  bar  were  reached  and  tried  in  1905, 
and  as  the  plaintiff,  upon  discovery  that  no  new  note  of 
issue  was  filed  in  1905,  promptly  asked  the  defendant  to 
consent  by  stipulation  to  restore  the  case  to  the  calendar, 
and  his  request  was  refused,  such  refusal  certainly  tend- 
ered to  prevent  an  early  trial  of  the  action,  and  plaintiff's 
only  remedy,  in  veiw  of  the  provisions  of  the  rule  afore- 
said, was  to  oppose  the  motion  to  dismiss,  and  to  apply  to 
this  court  for  relief  by  appealing  from  the  order  dismiss- 
ing the  case. 

In  any  view  of  the  facts  the  dismissal  of  the  complaint 
was  too  harsh  a  punishment  for  any  seeming  neglect  in 
failing  to  comply  in  1905  with  the  rule  aforesaid. 
Should  this  order  be  sustained,  plaintiff  would  lose  his 
right  of  action  against  the  defendant,  the  statute  of  limita- 
tions having  run.  The  order  appealed  from  will  be  re- 
versed, without  costs,  but  with  disbursements  to  the  plain- 
tiff, and  the  case  restored  to  the  calendar  of  the  City 
Court ;  date  of  trial  to  be  fixed  by  that  court. 
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Order  reversed,  without  costs,  but  with  disbursements 
to  the  plaintifFy  and  case  restored  to  the  calendar  of  the 
City  Court ;  that  court  to  fix  day  of  trial. 

Amend,  J.,  concurs. 

MacLean^  J.  (dissenting). — Excepting  averment,  not 
«ven  upon  hearsay,  of  an  "omission,  *  *  *  no  doubt 
due  to  an  oversight  on  his  part,"  of  a  lawyer's  clerk,  from 
whom  comes  not  a  word,  nothing  is  offered  to  gainsay  the 
evidence,  over  date  of  September  11,  1906,  that  this  issue 
was  joined  June  ^3,  1903,  and  that  younger  issues  of  a 
similar  character  had  been  tried;  evidence  bringing  the 
cause  so  directly  within  rule  36  of  the  general  rules  of 
practice  that  the  motion  to  dismiss  it  could  be  denied  only 
upon  its  being  made  to  appear  that  the  delay  was  not 
unreasonable.  Sufficient  thus  appeared  to  sustain  the  ac- 
tion of  the  learned  justice  at  Special  Term,  without  re- 
gard to  the  special  rule  of  the  City  Court,  upon  which 
stress  is  laid  unduly,  and  which,  at  most,  is  an  under- 
standing inter  partes,  and  not  a  special,  local  mandate 
issued  other  whence  to  officials  to  disrespect  the  orders  of 
the  justices  ordained  under  the  Constitution  of  the  state. 
The  plaintiff  may  not  complain  of  the  fate  of  his  cause. 
If  he  had  a  cause  of  action,  he  should  have  seen  it  tried 
by  the  attorney  first  retained  or  some  other ;  for  he  had  it 
pending  in  a  court  the  condition  of  whose  calendars  was 
made  well  known  by  an  abortive  commission.  The  much 
indurated  course  of  accepting  adventitious  excuses  to  con- 
form to  statutory  procedure,  once  confirmed  by  custom, 
has  brought  into  fashion  a  certain  frivolity  of  practice, 
expensive  to  litigants,  costing  the  country  large  sums  of 
money,  and  squandering  time  supposedly  valuable,  besides 
at  times  notoriously  covering  objects  not  allowable. 

The  order  should  be  affirmed. 
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MATTER  OF  GAFFNEY. 
SuPBSHE   Court,   Appellate   Division,   Fourth   D»- 

PARTHENT,  DECEMBER,   1906. 

§§  2481,  2615,  2618,  2619. 

Wilis— Probate-^Rivocation, 

A  proceeding  under  Code  Civil  Procedure,  Section  2481,  Subdivi- 
sion 6^  whicli  authorizes  the  Surrogate  to  open,  modify  or  set 
aside  an  order  made  by  him,  instituted  two  years  after  the  pro- 
bate of  a  will  by  one  who  was  a  legatee  in  the  will  but  whose 
legacy  was  cut  off  by  a  codicil,  and  who,  not  being  an  heir  or 
next  of  kin  of  the  testatrix,  was  not  cited  in  the  proceedings  for 
the  probate  of  the  will,  as  Code  Civil  Procedure,  Section  2615, 
Subdivision  5,  which  prescribes  who  must  have  notice  of  such 
proceedings  did  not  require  it,  for  the  purpose  of  opening  the 
probate  of  the  will  and  codicil,  under  Code  Civil  Procedure,  Sec- 
tion 2481,  on  the  ground  that  the  codicil  was  not  signed  by  the 
testatrix,  as  appears  by  the  paper  itself,  and  that  there  was  no 
sufficient  evidence  given  before  the  Surrogate  to  excuse  the  pro- 
duction of  the  witnesses  to  the  codicil  and  the  taking  of  their 
evidence  under  Code  Civil  Procedure,  Sections  2618  and  2619, 
which  provide  in  what  instances  the  witnesses  need  not  be  pro- 
duced, and  that  the  evidence  was  insufficient  to  prove  the  execau- 
tton  of  the  codicil,  cannot  be  maintained  since  the  issues  raised 
are  questions  of  fact  which  were  for  the  Surrogate's  Court  to 
decide. 

(Decided  December,  1906.) 

Appeal  from  a  decree  of  the  Surrogate's  Court  of 
Monroe  County  denying  a  petition  to  open  the  probate  of 
a  will.     Affirmed. 

Messrs.  Frederick  P.  Kimball  and  James  M.  E.  0'- 
Chady,  for  appellant. 

Messrs.  Walter  S.  Hubbell,  Perkins  &  Havens,  Francis 
Macomber,  and  William  N.  Cogswell,  for  respondents. 
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WiLUAMs^  J. — ^The  order  and  decree  appealed  from 
fihould  be  afiinnedy  with  cofits. 

It  is  provided  by  section  2481,  subd.  6,  Code  of  Civ. 
Proc,  that: 

'^A  surrogate,  in  or  out  of  court,  as  the  case  requires, 
has  power  to  open,  vacate,  modify,  or  set  aside,  or  to  enter, 
as  of  a  former  time,  a  decree  or  order  of  his  court ;  or  to 
grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  dis- 
covered evidence,  clerical  error,  or  other  sufficient  cause. 
The  powers  conferred  by  this  subdivision,  must  be  exer- 
cised only  in  a  like  case  and  in  the  same  manner,  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the 
same  powers.  Upon  an  appeal  from  a  determination  of 
the  surrogate,  made  upon  an  application  pursuant  to 
this  subdivision,  the  general  term  of  the  Supreme  Court 
has  the  same  power  as  the  surrogate;  and  his  determina- 
tion must  be  reviewed,  as  if  an  original  application  was 
made  to  that  term." 

A  suggestion  was  made  that  a  fraud  had  been  com- 
mitted upon  the  surrogate  in  procuring  the  probate  of  the 
will  and  codicil,  but  this  was  met  and  satisfactorily  dis- 
posed of,  and  the  Surrogate's  Court  very  properly  held 
in  this  proceeding  that  no  such  fraud  existed.  No  relief 
was  sought  by  reason  of  newly  discovered  evidence  or 
clerical  error,  so  that  the  relief  asked  for  could  only  be 
granted  for  something  covered  by  the  words  in  the  statute 
"or  other  sufficient  cause." 

Emily  L.  Gaffney,  the  testatrix,  was  a  resident  of 
Rochester,  N.  Y.,  but  was  temporarily  in  England  when 
the  will  and  codicil  were  executed.  The  will  was  dated 
London,  July  2,  1897,  was  entirely  in  the  handwriting  of 
the  testatrix,  including  the  attestation  clause  and  her  own 
signature,  and  was  witnessed  by  a  physician  and  a  butler. 
The  codicil  was  dated  at  London,  July  27,  1897,  was  en- 
tirely in  the  handwriting  of  the  testatrix,  including  the 
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attestation  clauee,  was  not  signed  by  her,  unless  her  name 
in  the  attestation  could  be  regarded  as  her  signature^  and 
it  was  witnessed  by  a  widow  and  a  spinster.  The  will 
and  codicil  disposed  of  all  the  property  of  the  testatnXi 
composed  of  real  and  personal..  The  petitioner  here  was 
a  legatee  under  the  will,  but  was  entirely  cut  off,  by  the 
codicil,  from  all  interest  in  the  estate.  The  testatrix  died 
at  London  two  days  after  the  codicil  was  executed,  July 
29,  1897.  She  left  real  and  personal  property,  but  the 
amount  and  value  thereof  does  not  appear  from  the 
record. 

Proceedings  for  the  probate  of  the  will  and  codicil  were 
commenced  October  26,  1903.  The  petitioner  herein  was 
not  an  heir  or  next  of  kin  of  the  testatrix,  and  was  not 
therefore  cited  in  the  proceeding.  The  statute  did  not 
require  it.  Section  2616,  subd.  3,  Code  of  Civ.  Proc. 
She  did  not  appear  in  the  proceeding.  The  proofs  were 
taken  December  8,  1903,  and  the  decree  was  made  De- 
cember 12,  1903,  admitting  the  will  and  codicil  to  pro- 
bate. This  proceeding  was  not  commenced  until  Jan- 
uary, 1906,  after  more  than  two  years  had  expired.  The 
petitioner  claims  not  to  have  discovered  the  facts  upon 
which  her  application  is  made  until  recently.  Besides 
the  allegation  of  fraud,  hereinbefore  referred  to,  the  ap- 
plication is  based  upon  the  allegations,  in  brief:  (1) 
That  the  codicil  was  not  signed  by  the  testatrix,  as  ap- 
pears by  the  paper  itself:  (2)  that  there  was  no  sufficient 
proof  given  before  the  Surrogate's  Court  to  excuse  the 
production  of  the  witnesses  to  the  codicil,  and  the  taking 
of  their  evidence,  under  sections  2618,  2619  of  the  Code 
of  Civil  Procedure;  (3)  that  the  evidence  of  the  witness 
who  was  produced  and  sworn  before  the  Surrogate's 
Court  was  insufficient  to  prove  the  execution  of  the  codi- 
cil 

There  was  no  attempt  to  prove  the  execution  of  the  will, 
except  by  the  proof  of  the  codicil.     Proof  of  the  execution 
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of  the  codicil  would  be  sufScient  to  authorize  the  will  as 
well  aa  the  codicil  to  be  admitted  to  probate.  The  wit- 
nesaes  to  the  codicil  were  not  produced  before  the  surro- 
gate or  examined  as  to  the  execution  of  the  same.  It  wa^" 
not  suggested  that  there  was  anj  other  reason  for  their 
absence  from  this  state,  and  the  only  evidence  upon  that 
subject  was  that  their  residence,  as  stated  on  the  codicil, 
was  England,  and  a  sister  of  the  testatrix,  who  was  pro- 
duced as  a  witness  before  the  Surrogate's  Court,  testified 
that  one  of  them  resided  in  England,  both  were  English 
ladies,  and  were,  at  the  time  of  the  execution  of  the  codi- 
cil, living  temporarily  at  the  same  house  where  testatrix 
was,  and  that  she  (the  sister)  never  had  any  reason  to 
suppose  that  they  would  visit  this  country.  This  sister 
testified,  as  to  the  execution  of  the  codicil,  that  she  was 
present ;  that  testatrix  drew  the  same ;  that  she,  at  the  re- 
quest of  testatrix,  called  the  witnesses  in ;  that,  after  they 
came,  testatrix  drew  the  attestation  clause,  and  told  the 
witness  she  would  like  to  have  them  be  witnesses  to  the 
codicil  which  she  had  just  drawn;  that  she  handed  the 
codicil  to  the  witnesses,  and  they  at  once,  in  her  presence, 
and  in  the  presence  of  each  other,  signed  as  such  witnesses. 
Then  the  papers  were  sealed  and  given  to  witness  (the 
sister)  and  she  kept  them  till  after  the  testatrix  died. 
Upon  this  evidence  the  probate  was  granted. 

If  the  petitioner  here  had  in  time  become  a  party  to 
the  proceeding,  and  taken  an  appeal  as  permitted  by  the 
Code  of  Civil  Procedure,  the  decree  of  the  surrogate  would 
very  likely  have  ben  reversed,  and  a  rehearing  granted  for 
want  of  adeqiiate  proof  of  the  execution  of  the  codicil. 
If  the  case  were  a  proper  one  for  an  action  under  sec- 
tion 2653a,  and  the  action  had  been  commenced  in  time, 
the  petitioner  might  have  secured  any  rights  she  was 
entitled  to  therein.  Both  these  remedies  were,  however, 
barred  by  the  limitations  of  the  statute,  when  this  pro- 
ceeding was  commenced.     There  was  no  limitation  to  the 
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remedy,  if  an;  existed,  tinder  this  statute  in  question. 
Matter  of  Henderson,  167  N.  Y.  423,  52  N.  E.  183,  and 
the  cases  therein  referred  to.  But  the  difficulty  is  that 
the  statute  does  not  seem  to  afford  the  petitioner  any  re- 
lief under  the  facts  of  this  case.  Whether  the  codicil  was 
properly  signed  by  the  testatrix,  under  the  circumstances, 
was  a  disputed  question  of  law  and  fact.  Whether  the 
proof  of  the  absence  of  the  witnesses  from  the  state  was 
sufficient  to  excuse  this  production  as  witnesses  was  a 
question  of  fact.  Whether  the  evidence  of  the  sister  was 
sufficient  to  establish  a  proper  execution  of  the  codicil  was 
a  question  of  fact.  All  these  questions  were  for  the 
Surrogate's  Court  to  decide;  and,  while  its  decision  as  to 
any  or  all  of  them  may  have  been  so  erroneous  that  the  court 
on  appeal  would  have  reversed  the  decree  and  granted  a 
new  trial,  still,  for  such  error,  appeal  was  the  proper 
remedy.  This  proceedii^  is  not  the  proper  remedy,  and 
no  relief  can  be  granted  herein.  The  proceeding  cannot 
be  used  as  a  means  of  reviving  the  decree  of  the  Surro- 
gate's Court  for  errors  of  judgment  as  to  questions  of  law 
or  fact.     Such  errors  can  be  corrected  only  by  appeal. 

We  have  examined  the  cases  cited  by  counsel,  bearing 
upon  the  subject.  We  do  not  think  it  necessary  to 
analyze  or  discuss  them  here. 

Our  conclusion  is  that  the  decision  of  the  Surrogate's 
Court,  denying  the  application,  should  not  be  disturbed 
by  us. 

All  concur,  except  Krause,  J.,  who  dissents. 

Krause,  J.  (dissenting). — Emily  L.  Gaffney  died  leav- 
ing a  last  will  and  testament  of  both  real  and  personal 
property.  She  bequeathed  all  of  her  property  to  a  trus- 
tee, which  involved  converting  the  real  estate  into  personal 
property,  directii^  the  trustee  to  dispose  of  the  income 
and  principal  as  stated  in  the  will.  Flora  Oaffney,  the 
appelant  petitioner,  was  made  a  beneficiary  under  the 
original  will.     She  was  cut  off  by  the  subsequent  codicil. 
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if  it  was  valid,  but  she  claims  that  the  codicil  was  never 
executed  by  the  testator  in  the  manner  which  the  law  re- 
quires. 

The  codicil  was  probated  before  the  surrogate  of  Mon- 
roe county  December  12,  1903,  but  Flora  Gaffney  was  not 
cited  or  in  any  way  made  a  party  to  the  proceeding,  nor 
was  she  a  necessary  party  to  the  proceeding  if  the  codicil 
is  valid,  for  in  that  case  she  is  not  interested  in  the  estate, 
since  the  codicil  eliminated  her  as  a  beneficiary,  and  she 
was  not  an  heir  at  law  or  next  of  kin  of  the  testatrix.  She 
was  unaware  of  the  original  will,  or  that  she  was  in- 
terested in  the  testator's  estate  in  any  way  until  after  her 
time  had  expired  in  which  to  present  a  petition  for  a 
revocation  of  the  probate,  as  is  provided  by  section  2647 
of  the  Code  of  Civil  Procedure  and  the  other  sections  con- 
tained in  the  article  embracing  that  section,  or  within 
which  to  appeal  under  sections  2569  and  2572  of  the  Code 
of  Civil  Procedure.  The  time  for  bringing  an  action 
for  determining  the  validity  of  the  codicil  under  section 
2653a  of  the  Code  of  Civil  Procedure  had  likewise  ex- 
pired, even  if  it  be  assumed  that  such  an  action  would 
have  been  available  to  her. 

The  effect  of  a  surrogate's  decree,  admitting  a  will  to 
probate  as  to  real  property,  establishes  presumptively  only 
the  matters  determined  by  the  surrogate  as  against  a  party 
duly  cited  or  a  person  claiming  from  to,  or  imder  him. 
Code  of  Civil  Procedure  §  2627.  But,  as  to  personal 
property,  it  is  an  adjudication  upon  all  questions  deter- 
mined by  the  surrogate,  until  it  is  reversed  upon  appeal  or 
revoked  by  the  surrogate,  except  in  a  single  instance 
mentioned  in  Section  2624  of  the  Code  of  Civil  Proce- 
dure, and  which  has  no  relation  to  any  question  now  being 
considered.  Section  2626,  Code  of  Civil  Procedure.  As 
is  stated  by  Judge  Gray,  in  Hoyt  v.  Hoyt,  112  N.  Y.  504. 

''As  to  the  personal  property,  if  the  person  interested  is 
not  under  disability,  or  the  surrogate's  discretion  is  not  in- 
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yoked  for  a  sufficient  cause,  under  subdivision  6  of  sec- 
tion 2481,  the  probate  concludes  all  mankind  after  the 
lapse  of  one  year.  In  such  event  the  disposition  and  dis- 
tribution of  the  personalty  by  the  executor  are  beyond 
question  or  recall,  and  a  finality.  The  proceeding  for 
the  probate  is  in  the  nature  of  a  proceding  in  rem ;  which 
is  binding  upon  all  the  parties  who  are  entitled  to  partici- 
pate and  are  brought  in  by  due  prooees  of  law." 

And  such  a  decree  as  to  personal  property  is  conclu- 
sive, not  only  upon  the  persons  cited,  but  also  as  to  a 
person  not  cited  or  not  appearing  if  the  statute  does  not 
require  citations  to  be  served  upon  such  a  one.  Matter 
of  Wohlgemuth,  110  App.  Div.  644,  97  N.  Y.  Supp.  367. 
Nor  can  a  person  maintain  an  action  in  equity  to  be  re- 
lived from  the  effect  of  such  a  decree  and  have  a  retrial 
and  secure  relief  from  an  unjust  decree,  although  he  may 
not  have  known  of  the  proceeding,  or  that  he  was  in- 
terested in  the  estate,  until  after  the  proceding  was  ter- 
minated and  the  adjudication  made,  and  his  failure  to 
appear  be  entirely  excusable.  Booth  v.  Kitchen,  7  Htm, 
255. 

The  only  remedy  suggested  for  her  relief  from  the  de- 
cree admitting  the  codicil  to  probate  is  under  the  pro- 
visions of  section  2481  of  the  Code  of  Civil  Procedure. 
That  relief  she  sought  to  invoke,  presenting  her  petition 
and  affidavits  to  the  surrogate,  who  admitted  the  codicil  to 
probate,  which  tendered  to  show  the  invalidity  of  the 
codicil  and  the  lack  of  knowledge  or  information  upon  her 
part  of  the  origidal  will  and  of  her  interest  therein,  as 
before  stated.  But  the  surrogate  refused  to  open  the 
decree,  and  denied  her  application  to  grant  a  rehearing 
or  permit  her  to  contest  the  validity  of  the  oodiciL  His 
decision  does  not  seem  to  be  based  upon  the  ground  that 
the  petitioner  does  not  make  out  a  case  which  in  the 
exercise  of  his  discretion  entitles  her  to  relief,  but  upon 
the  ground  of  a  want  of  power  to  afford  her  the  relief. 
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And  a  majority  of  this  court  seem  to  entertain  the  saiae 
view.  If  it  be  the  law  that  such  a  condition,  brought 
about  by  circumstances  such  as  are  here  disclosed,  cannot 
be  remedied,  it  is  not  difficult  to  see  that  cases  may  arise 
where  gross  injustice  will  be  done.  Whether  this  case 
is  of  that  character  in  its  consequences,  if  this  petitioner 
is  not  entitled  to  the  relief  she  asks,  cannot,  of  course,  be 
definitely  known  now.  The  petitioner  so  asserts,  and  she 
has  never  had  her  day  in  court.  That  she  ought  to  have, 
unless  the  law  is  such  as  now  to  leave  her  remediless. 
It  does  not  seem  to  me  that  the  law  is  so  inadequate,  and 
a  surrogate  so  powerless,  as  to  afford  no  relief  to  a  party  in 
the  situation  that  the  petitioner  finds  herself. 

Although  it  was  unnecessary  to  cite  the  petitioner  upon 
the  probate  proceeding  for  proving  the  codicil,  as  has 
been  shown,  yet  provisions  have  been  made  in  the  statute 
for  permitting  her  to  appear  upon  the  proceeding  and  con- 
test the  same.  Section  2617  of  the  Code  of  Civil  Proce- 
dure permits  a  legatee,  although  not  cited,  who  is  named 
in  the  will  propounded  or  in  any  other  paper  purporting 
to  be  the  will  of  a  decedent,  to  appear  and  contest  the  will 
oflFered  for  probate.  She  could  have  availed  herself  of 
this  provision,  had  she  known  of  the  proceeding  and  of 
her  interest  in  the  estate. 

Section  2481  of  the  Code  of  Civil  Procedure,  which 
has  already  been  referred  to,  states  the  incidental  powers 
of  the  surrogate.  I  quote  two  subdivisions  from  that 
section : 

"(6)  To  open,  vacate,  modify  or  set  aside,  or  to  enter, 
as  of  a  formei  time,  a  decree  or  order  of  his  court ;  or  to 
grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  dis- 
covered evidence,  clerical  error  or  other  sufficient  cause. 
The  powers  conferred  by  this  subdivision  must  be  exer- 
cised only  in  a  like  case,  and  in  the  same  manner  as  a 
court  of  record  and  of  general  jurisdiction  exercises  the 
same  powers.     Upon  an  appeal  from  a  determination  of 
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the  surrogate,  made  upon  an  application,  pursuant  to 
this  subdivision,  the  general  term  of  the  Supreme  Court 
has  the  same  power  as  the  surrogate;  and  his  determina- 
tion must  be  reviewed,  as  if  an  original  application  was 
made  to  that  term." 

"(11)  With  respect  to  any  matter  not  expressly  pro- 
vided for  in  the  foregoing  subdivisions  of  this  section,  to 
proceed,  in  all  matters  subject  to  the  cognizance  of  his 
court,  according  to  the  course  and  practice  of  a  court,  hav- 
ing, by  the  common  law,  jurisdiction  of  such  matters, 
except  as  otherwise  prescribed  by  statute ;  and  to  exercise 
such  incidental  powers,  as  are  necessary  to  carry  into 
effect  the  powers  expressly  conferred." 

Assuming  that  the  appellant  is  bound  by  the  decree, 
which  does  not  seem  to  be  disputed,  her  position  ought  to 
be  regarded  with  as  much  favor  by  the  courts  as  though 
she  had  been  served  and  through  some  excusable  fault  had 
failed  to  appear.  Her  present  situation  in  not  havii^ 
had  an  opportunity  to  present  her  claims  in  court  has  not 
arisen  through  her  fault.  Had  she  been  cited  and  made 
default  and  presented  as  good  an  excuse  as  she  now  makes 
for  not  appearing,  in  view  of  the  fact  that  she  has  no 
other  remedy,  the  court  would  not  hesitate  to  relieve  her 
from  her  default.  I  think  her  position  is  precisely  the 
same  now. 

Long  before  these  sections  were  enacted,  the  Surro- 
gate's Court  in  this  State  exercised  the  right  to  correct  mis- 
takes of  the  character  set  forth  in  Section  2481,  and  opened 
its  decree  and  permitted  a  party  similarly  situated  as  the  pe- 
titioner to  appear  and  have  a  rehearing,  although  for  a  time 
they  were  hampered  by  an  express  provision  contained  in 
the  Revised  Statutes,  providing  that  no  surrogate  should, 
under  pretext  of  incidental  power  or  constructive  au* 
thority,  exercise  any  jurisdiction  whatever  not  expressly 
given  by  some  statute  of  the  state.  Rev.  St.  (2d  Ed.) 
pt.  3,  c.  2,  tit  I,  §  1.     But  this  provision  was  repealed  in 
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1837,  and  the  effect  thereof  is  commented  upon  in  Sip- 
perly  v.  Baucus,  24  N.  Y.  46,  where  it  was  held  that  that 
surrogate  had  power  to  open  a  decree  on  the  final  account- 
ing of  an  administrator,  and  to  require  a  further  acooimt- 
ing,  although  a  period  of  four  years  had  elapsed  since  the 
making  of  the  original  decree. 

In  Pew  V.  Hastings,  1  Barb.  Oh.  452,  it  was  held  that 
the  surrogate  had  the  power  to  open  a  decree  taken  by 
default  through  a  mistake  or  an  accident  Chancellor 
Walworth  said  that  the  powers  of  the  surrogate  were  de- 
rived originally  from  those  of  the  ecclesiastical  courts  of 
England  in  testamentary  matters,  which  courts  had  the 
ordinary  incidental  powers  of  the  court  of  chancery  and 
the  courts  of  common  law  in  regulatii^  proceedings  before 
them,  so  as  to  prevent  a  failure  of  justice  in  consequence 
of  mistakes  and  accidents.     He  states  the  question  thus : 

"The  question  here  is  not  whether  a  surrogate,  who  has 
heard  and  decided  a  case  upon  the  merits,  has  the  power 
to  grant  a  rehearing,  so  as  to  give  one  of  the  parties  the 
benefit  of  a  reargument,  or  the  right  to  bring  forward  new 
evidence  to  sustain  his  side  of  the  case,  but  whether  he  has 
the  power  to  open  a  decree  taken  by  default,  in  conse- 
quence of  a  mistake  or  accident  by  which  one  of  the  parties 
had  been  deprived  of  any  hearing  whatever.  The  last 
power  is  one  which  is  absolutely  essential  to  the  due  ad- 
ministration of  justice,  as  defaults  of  the  kind  referred 
to  most  frequently  occur  where  no  human  f oresidht  could 
have  anticipated  and  guarded  against  the  event  by  which 
the  default  was  occasioned.  I  think,  therefore,  the 
surrogate  erred,  in  this  case,  in  supposing  that  he  had  not 
the  power  to  open  the  decree  which  had  been  taken  by  de- 
fault" 

In  Campbell  v.  Logan,  2  Bradf.  Sur.  90,  decided  in 
1852,  it  appeared  that  a  will  of  a  later  date  than  the 
one  which  had  been  proved  was  offered  for  probate.  The 
objection  was  made  that  the  decree  admitting  the  first  will 
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to  probate  was  conclusive  as  to  the  validity  of  that  will. 
All  of  the  parties  had  been  cited,  and  it  was  held  that  the 
objection  was  well  taken,  unless  the  surrogate  had  the 
power  to  revoke  or  modify  the  first  probate.  It  was  there 
stated  that  the  statute  had  provided  means  of  enabling  the 
next  of  kin  of  a  testator,  within  a  year  after  the  probate^ 
to  file  proper  allegations  to  compel  the  executors  to  prove 
the  will  anew;  but  that  no  provision  had  been  made  for 
revoking  the  probate  of  a  will  where  another  and  later 
will  is  subsequently  foimd,  and,  unless  a  remedy  existed 
beyond  the  express  provisions  of  the  statute,  persons  might 
be  deprived  of  their  rights  without  notice  and  without 
fault  or  negligence.     The  learned  surrogate  said : 

"If  the  surrogate  has  no  authority  to  open  a  decree  for 
the  purpose  of  correcting  a  mistake  and  to  let  in  proof  of  a 
revocation,  or  a  later  will — if  the  moment  a  decree  of 
probate  is  passed,  the  door  is  closed,  and  the  act  is  ir- 
revocable, nothwithstanding  the  discovery  of  circum- 
stances showing  the  probate  to  be  erroneous — ^then  it  is 
evident  that  justice  may  be  sacrificed  to  forms  of  pro- 
ceeding." 

And  it  was  held  that  the  surrogate  has  such  power. 

It  has  also  been  decided  in  other  jurisdictions  that 
courts  of  probate  have  power  as  incidental  to  the  proper 
discharge  of  their  duties  to  revoke  the  probate  of  a  will 
upon  the  discovery  of  a  later  will.  Oaines  v.  Hennen, 
65  U.  S.  567;  Waters  v.  Stickney  (Mass.)  90  Am.  Doc 
122 ;  Vance  v.  TJpson,  64  Tex.  266.  While  this  is  not  a 
case  of  the  discovery  of  a  later  will,  it  would  seem  to  be 
the  same  in  principle.  While  the  original  will  is  not 
older  in  point  of  time  than  the  codicil  purports  to  be,  yet 
if  the  codicil  is  invalid,  then  it  is  not  the  will  of  the 
testatrix  at  all,  and  the  original  will  is  her  last  will. 

While  no  case  has  been  called  to  my  attention,  and  I  have 
failed  to  find  any,  precisely  the  same  in  its  facts  as  the 
one  at  bar,  questions  of  a  similar  nature  have  been  before 
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our  courts,  and  the  provisions  of  section  2181  considered, 
and  the  power  thereby  conferred  upon  the  surrogate 
passed,  upon.  In  Hatter  of  Flynn,  136  N.  T.  287,  the 
broad  statement  is  made  that: 

'^The  surrogate  has  the  power  of  a  court  of  general 
juriflidiction  to  vacate  his  decrees  (section  2481,  subd. 
6),  and  relief  may  be  granted  as  in  the  Supreme  Court 
upon  an  application  of  any  one  for  sufficient  reasons  in 
furtherance  of  justice." 

In  Matter  of  Henderson,  157  N.  Y.  423,  it  was  held 
that  the  two  years'  limitation,  contained  in  section  1290 
of  the  Code  of  Civil  Procedure  for  setting  aside  a  final 
judgment  upon  grounds  and  under  conditions  therein 
stated,  did  not  apply  to  applications  in  the  Surrogate's 
Court  noade  under  sections  2481  of  the  Code.  Judge 
O'Biiea,  after  referring  to  the  informality  with  which 
eases  in  Surrogate's  Courts  are  frequently  decided  with* 
out  the  aid  of  counsel,  stated  that  a  court  charged  with 
such  powers  and  duties  should  have  ample  authority  over 
its  own  records  for  correcting  mistakes  such  as  appeared 
in  that  case.  And,  in  referring  to  the  cases  of  Matter  of 
Tilden,  98,  ST.  Y.  434,  and  Matter  of  Hawiey,  100  N.  Y.. 
206,  said  that  those  decisions  were  doubtless  correct, 
whatever  might  be  said  with  respect  to  some  of  the  reasons 
given,  for  in  those  cases  no  error  was  attempted  to  be  cor- 
rected such  as  is  contemplated  by  Section  2481,  but  errors 
of  substance  made  at  the  hearing,  which  should  have  been 
corrected  by  appeal  and  not  by  motion. 

In  Matter  of  Tilden,  66  App.  Div.  277,  67  N.  Y.  Supp. 
879,  which  was  a  controversy  arising  out  of  the  same 
estate  as  the  case  by  the  same  title  above  referred  to  de- 
cided in  the  Court  of  Appeals  (98  N.  Y.  434),  but  not 
presenting  the  same  question,  it  appeared  that  a  will  and 
codicil  were  offered  for  probate.  The  surrogate  refused 
to  admit  the  codicil  to  probate.  After  the  decree  had  been 
made,  but  before  the  time  to  appeal  had  expired,  a  party 
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interested  in  the  codicil  made  a  petition  to  open  the  de- 
cree which  denied  probate  to  the  codicil.  The  surrogate 
refused  to  open  the  decree,  and  the  Appellate  Division 
unanimously  affirmed  the  order;  a  majority  of  the  mem- 
bers of  the  court  being  of  the  opinion  that  the  discretion 
was  properly  exercised,  that  the  right  of  appeal  was  stiU 
available  to  the  aggrieved  party,  the  time  to  appeal  not 
having  expired,  and  that  there  was  no  necessity  for  mak- 
ing a  motion,  imder  section  2481  of  the  Code  of  Civil 
Procedure,  to  protect  the  rights  of  the  aggrieved  party, 
and  that  upon  such  an  appeal  the  Appellate  Division  had 
power  to  take  further  testimony  upon  the  validity  of  the 
codicil.  Section  2586.  Two  members  of  the  court 
placed  the  affirmance  of  the  order  upon  the  ground  that 
the  surrogate  had  no  power  to  set  aside  the  decree  for 
the  purppose  of  allowing  a  party  to  the  proceeding  to 
come  in  and  introduce  evidence  as  to  the  validity  of  the 
codicil ;  that  the  aggrieved  party,  not  being  a  party  to  the 
proceeding  originally,  was  not  botmd  by  that  part  of  the 
decree  which  rejected  the  probate,  since  secetion  2626  of 
the  Code  only  provided  for  the  effect  to  be  given  to  a 
decree  admitting  the  will  to  probate,  and  that  there  was 
no  provision  which  makes  a  decree  refusing  to  admit  a 
will  to  probate  binding  upon  any  one  not  a  party  to  the 
proceeding;  that,  even  if  the  aggrieved  party  had  knowl- 
edge of  the  existence  of  the  codicil,  it  was  not  bound  to- 
appear  and  become  a  party  to  the  proceeding,  or  to  be 
bound  by  the  decree;  that,  under  Section  2614  of  the  Code 
of  Civil  Procedure,  it  could  present  the  codicil  at  any 
time  for  probate,  and  have  the  question  of  its  proper 
execution  and  validity  determined. 

In  Hoyt  V.  Hoyt,  112  N.  Y.  498,  a  proceedii^  was 
brought  to  revoke  the  probate  of  a  will  under  section  2647 
of  the  Code  of  Civil  Procedure,  which  application  was  de- 
nied by  the  surrogate.  After  the  case  had  reached  the 
Court  of  Appc^als,  it  was  contended  that  the  nature  of  the 
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proceeding  was  such  as  to  bring  it  within  the  proyisions  of 
section  2481  of  the  Code  of  Civil  Procedure,  and  therefore 
the  surrogate's  decree  confirmii^  the  probate  was  un- 
authorized ;  and  the  Court  of  Appeals  held  that  the  record 
clearly  showed  that  the  proceeding  was  the  ordinary  one 
for  the  revocation  of  a  probate  under  section  2647.  In 
addition  to  the  challenging  of  the  validity  of  the  will,  it 
was  there  claimed  that  the  petitioner,  who  was  the  only 
•daughter  of  the  testator,  although  served  with  a  citation, 
had  been  unjustly  taken  into  custody  under  the  claim  that 
she  was  insane,  and  had  not  been  permitted  to  appear  on 
the  hearing,  while  in  fact  she  was  of  sound  mind.  The 
isourt  held  that  she  had  waived  this  claim,  since  she  had 
proceeded  upon  the  hearing  before  the  surrogate  upon  the 
merits,  and  that  in  any  event  she  had  accomplished,  by 
having  a  hearing  upon  the  merits,  what  she  was  entitled 
to,  if  she  had  established  the  claim  that  she  had  been 
unjustly  prevented  from  appearing  on  the  original  hear- 
ing. The  court,  in  its  opinion,  referring  to  her  claim, 
^aid  that  her  allegations,  if  substantiated  by  the  proofs, 
would  be  ample  warrant  for  the  surrogate  whose  process 
had  been  interfered  with  to  open  up  the  case  again  for  the 
reception  of  the  proofs  offered  by  the  petitioner;  that 
tslearly  imder  his  incidental  powers  at  any  time  on  such 
a  showing  he  could  do  that;  that,  while  under  such  cir- 
•t3umstances  the  surrogate  would  nevertheless  obtain  juris- 
diction to  make  the  decree,  yet  for  the  failure  to  be  heard 
therein  the  surrogate  is  empowered  to  grant  relief  by  a 
rehearing  to  the  party  deprived  thereof. 

I  deem  it  unnecessary  to  prolong  the  discussion  of  these 
questions.  I  think  upon  reason  and  authority  the  surro- 
•gate  had  power  to  open  the  decree  admitting  to  probate 
the  codicil  and  allow  the  petitioner  to  contest  the  validity 
of  it,  and,  if  the  petitioner  was  successful,  to  admit  to 
probate  the  original  will.  Whether  she  would  ultimately 
succeed  is  not  now  before  us  for  a  decision. 
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I  think  a  case  is  made  sufficient  to  warrant  a  rehearing: 
before  the  surrogate,  and  that  the  order  appealed  from, 
should  be  reversed,  and  the  motion  granted. 


PEAKL  COANN,  Respondent,  v.  DANIEL  D.  CTJL-^ 
VER,  Appellant. 

New  Yobk  Coubt  of  Appeals,  February,  1907. 

§  2613. 

Executors  and  Administrators — administrator  with  wUl  annexed — 
power  of  sale. 

An  admiiiistrator  with  the  will  annexed  has  no  power  to  sell  the 
property  of  the  testator,  under  Code  Civil  Procedure,  Section  2613^ 
providing  that  administrators  with  the  will  annexed  shall  '*have 
the  same  rights  and  powers  *  *  *  *  as  if  they  had  hetn  named' 
as  executors  in  the  will/'  where  the  power  of  sale  granted  by  the 
will  to  the  executor,  who  died  before  the  probate,  was  a  dis* 
cretionary  power. 

(Decided  February,  1907.) 

Appeal  by  defendant  from  a  judgment  of  the  Ap- 
pellate Division,  Fourth  Department,  in  favor  of  plain- 
tiff.    Reversed. 

Mr.  David  N.  Sdlishury,  for  appellant. 
Mr.  Sanford  T.  Church,  for  respondent. 

Gray,  J. — ^Milton  White,  in  his  lifetime,  owned  witb 
the  defendant,  by  tenancy  in  common,  certain  farm  lands, 
and  this  action  was  commenced  by  the  plaintiff,  as  the 
administrator  of  White  with  will  annexed,  to  compel  the 
defendant  to  account  for  and  to  pay  over  the  one-half  of' 
the  rents,  issues,  income,  and  profits  received  from  the 
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farm.  Whether  the  plaintiff  is  entitled  to  maintain  audi 
an  action  altogether  depends  upon  the  terms  of  White's 
will.  That  instrument,  in  the  first  three  of  its  clauses, 
after  directing  the  payment  of  the  testator's  debts,  gave 
pecuniary  legacies  to  three  persons.  By  the  fourth  clause 
the  testator  gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real  and  personal  estate,  in 
equal  shares,  to  five  cousins,  naming  them.  The  fifth 
clause  then  reads  as  follows:  "I  give  and  devise  all  my 
real  and  personal  estate,  of  what  nature  or  kind  soever 
and  wherever  situate,  to  Orange  A.  Eddy,  the  executor  of 
this  my  last  will  and  testament,  hereinafter  nominated 
and  appointed,  in  trust  for  the  payment  of  my  just  debts 
and  the  legacies  hereinbefore  specified,  with  power  to 
sell  and  dispose  of  the  same  at  public  or  private  sale,  at 
such  time  or  times,  and  upon  such  terms  and  in  such 
manner  as  to  him  shall  seem  meet  and  for  the  best  interest 
of  my  estate ;  and  I  do  hereby  direct  the  payment  of  the 
legacies  hereinbefore  named  in  full  in  the  order  herein 
named."  By  the  subsequent  provision  of  the  will  Eddy 
was  appointed  as  executor.  He  died  prior  to  the  probate 
of  the  will,  and  the  testator  himself  had  disappeared  at 
some  date  prior  to  1889.  In  November,  1889,  the  present 
plaintiff  was  appointed  by  the  surrogate  to  be  the  tem- 
porary administrator  of  the  estate,  and,  upon  an  ad- 
judication of  White's  death  and  the  admission  of  his  will 
to  probate,  received  letters  with  the  will  annexed  in  Janu- 
ary, 1893.  The  referee  before  whom  this  case  was  tried 
gave  judgment  in  favor  of  the  plaintiff  for  one-half  of 
the  net  profits  of  the  farm,  which  the  defendant  had  re- 
ceived from  a  certain  date,  when,  under  a  written  agree- 
ment, the  farm  was  let  by  him,  according  to  the  referee's 
finding,  to  another  to  be  worked  on  shares.  His  decision 
in  favor  of  the  plaintiff  was  based  upon  the  conclusion 
that  the  terms  of  the  will  had  effected  an  equitablel  con- 
version of  the  testator's  real  estate  into  personalty,  and 
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that  ^'the  converted  fund  became  personal  assets  in  the 
hands  of  the  executor/'  including  the  rents  and  profits  of 
the  interest  in  the  farm,  and  went  to  this  plaintiff  as 
administrator  with  the  will  annexed. 

I  think  this  conclusion  was  erroneous.  In  my  opin- 
ion, under  the  provisions  of  this  will,  the  title  to  the  testa- 
tor's real  and  personal  estate  had  vested  in  the  five  per- 
sons, to  whom,  in  the  fourth  clause,  he  had  given  the 
residue  and  remainder  of  his  estate,  subject  only  to  the 
exercise  by  the  executor  of  the  power  of  sale  conferred 
upon  him  in  the  fifth  clause.  They  alone  were  entitled 
to  the  rents  and  profits  of  the  land,  and,  if  that  be  true, 
they  alone  were  entitled  to  maintain  such  an  action.  It 
will  be  observed  that  none  of  the  express  trusts  authorized 
by  law  was  created  by  the  terms  of  the  fifth  clause ;  for  the 
gift  in  trust  was  for  the  payment  of  debts  and  legacies. 
The  executor  was  not  empowered  to  receive  the  rents  and 
profits  of  the  estate,  nor  was  the  power  to  sell  imperative. 
He  took  no  estate,  but  simply  a  power  in  trust  to  sell, 
discretionary  in  its  exercise,  as  he  might  find  it  advisable 
to  act.  Our  statutes,  with  the  intent  of  restricting  the 
cases  where  the  vesting  of  titles  may  be  suspended  by 
trusts,  have  specified  them,  and  have  provided  for  effect 
to  be  given  to  a  testator's  wishes,  when  directing  other 
trusts,  by  validating  his  directions  through  powers  in 
trust,  when  lawful.  The  persons,  therefore,  to  whom 
White  had  devised  his  estate,  were  vested  with  the  whole 
title  thereto.  It  is  not  pretended  that  any  charge  upon 
the  real  estate  in  favor  of  the  debts  or  the  legacies  was 
expressly  created,  and  the  language  of  the  will  does  not 
permit  of  the  implication  of  any  being  intended. 

That  there  was  no  equitable  conversion  of  the  real  estate 
into  personalty,  as  of  the  date  of  the  testator's  death,  will 
be  plain  upon  a  consideration  of  the  provisions  of  the  will, 
to  which  the  court  is  wholly  confined.  There  is  nothing 
in  the  will  which,  in  express  terms,  commands  such  a 
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conversion,  and  no  fact  appears,  or  is  found,  which  re- 
veals any  such  situation  at  the  time  when  the  will  was 
made  as  to  support  an  implication  that  the  testator  so 
intended.  The  finiiiTig  of  the  referee  that  the  personal 
estates  was  insufficient  to  pay  the  debts  and  legacies  can 
only  have  reference  to  the  date  when  the  plaintiff  of  the 
making  of  the  will  does  not  appear  in  the  record.  If 
we  should  accept  the  date  as  it  was  stated  upon  the  argu- 
ment, it  was  in  1872,  or  some  17  years  before  the  appoint- 
ment of  the  plaintiff  as  temporary  administrator  of  the 
estate.  Nor  does  it  appear  that  any  debts  were  left  by 
the  testator,  or  that  any  creditors  ever  presented  claims 
against  his  estate.  We  have  no  fact  or  circumstance  sug- 
gestive of  any  lack  of  personalty  at  the  time  of  the  making 
of  the  testamentary  dispositions.  Confining  ourselves, 
therefore,  to  the  provisions  of  the  will,  in  order  to  discover 
the  intention  of  the  testator  upon  the  subject,  we  find  its 
provisions  militate  in  the  most  emphatic  terms  against  the 
idea  of  an  equitable  conversion  of  the  whole  estate  into 
personalty.  The  testator  has  devised  and  bequeathed  the 
residue  and  remainder  of  his  real  and  personal  estate 
absolutely  to  five  persons  named.  That  indicates  the  ex- 
istence of  the  idea  that  his  personal  estate  might  more 
than  suffice  for  the  payment  of  debts  and  legacies.  After- 
wards he  gives  to  his  executor  his  real  and  personal  estate, 
in  trust  for  the  payment  of  debts  and  legacies,  and  a  power 
of  sale,  which  may  be  resorted  to  by  the  executor  to  sup- 
plement from  the  proceeds  of  a  sale  of  the  real  estate  any 
possible  deficiency  in  personalty,  and  he  directs  "the  pay- 
ment of  the  legacies  herein  named  in  full  in  the  order 
herein  named."  The  most  rational  interpretation  of  such 
a  direction,  in  view  of  his  previous  gift  of  a  residuary 
estate,  is  that  if,  when  his  estate  came  to  be  administered, 
the  personalty  proved  insufficient  to  meet  all  of  the  lega- 
cies, it  was  to  be  applied  to  their  payment,  in  the  order 
given,  and  then  resort  was  to  be  had  to  a  sale  of  the  realty. 
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If  the  provisions  of  this  will  evidence  the  existence  of  a 
belief  by  the  testator  that  he  would  leave  personalty  ample 
for  the  payment  of  his  debts  and  legacies,  and  that  he 
was  guarding  against  a  possible  insufficiency  by  authoriz- 
ing a  sale  of  the  real  estate,  it  is  plain  that  the  amount 
which  would  have  to  be  sold  would  be  problematical,  and 
this  militates  against  the  testator's  intending  a  general 
conversion.  A  sale  of  the  realty  was  not  expressly  di- 
rected, and,  as  nothing  exhibits  a  situation  where  it  might 
be  inferred  to  have  been  intended,  such  a  direction  cannot 
be  implied.  The  power  to  sell  was,  from  every  aspect 
of  this  will,  purely  discretionary  with  the  person  he  ap- 
pointed to  be  his  executor. 

My  conclusion  is  that  there  was  no  change  worked  in 
the  nature  of  the  real  property  by  equitable  conversion, 
and  that  it  remained  as  such  until  it  was  in  fact  sold  under 
the  power  of  sale.  The  will  in  the  case  of  Clif  t  v.  Moses, 
116  N.  Y.  144  was  not  unlike  this  one  in  its  provisions 
and  the  decision  in  that  case  bears  quite  closely  upon  the 
question  we  are  considering.  There  the  testator  first  di- 
rected the  payment  of  his  debts  and  gave  certain  legacies, 
and  then  left  to  his  daughter  the  residue  of  his  real  and 
personal  estate.  After  these  dispositions  he  gave  to  hia 
executors  all  his  real  and  personal  property  for  the  pur- 
pose of  paying  his  debts  and  the  legacies  named  in  his 
will,  "  giving  them  power  to  sell,  mortffafire,  or  convev  any 
and  all  real  estate  for  the  purposes  above  named.''  It 
was  claimed  that  the  real  estate  was  converted  into  per- 
sonalty for  the  purpose  of  paying  the  debts  and  legacies ; 
but  it  was  held  that  "  the  power  of  sale  was  left  entirely 
discretionary  with  the  executor,''  and  that  "there  was  no 
conversion  until  the  executor  exercised  the  power  and  con- 
summated the  sale."  See,  also.  Matter  of  the  Will  of 
Fox,  62  K  Y.  680,  637. 

There  is  further  the  objection  that  the  plaintiff,  being 
but  an  administrator  with  the  will  annexed,  was  without 
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capacity  to  exercise  the  power  of  sale  given  by  the  will. 
Section  2613,  Code  of  Civil  Procedure,  in  providing 
that  administrators  with  the  will  annexed  shall  '^have  the 
rights  and  powers  *  *  *  as  if  they  had  been  named 
as  executors  in  the  will,"  will  not  apply  where  the  power 
of  sale  is  discretionery,  but  only  when  imperative.  The 
power  in  this  case  was  given  to  Orange  A.  Eddy,  who  is 
described  as  thereinafter  appointed  to  be  executor.  The 
power  was  not  annexed  to  the  office  of  executor.  It  was 
canferred  upon  a  person  selected  by  the  testator,  as  a 
matter  of  personal  conjSdence  reposed  in  him.  If  the 
power  was  imperative  in  its  nature,  or  was  distinctively 
conferred  upon  the  executor  as  such,  it  would  then  pass 
to  an  administrator  with  the  will  annexed.  Mott  v. 
Ackerman,  92  N.  Y.  639 ;  Cooke  v.  Piatt,  98  N.  Y.  35. 
The  power  being  discretionary  whether  the  donee  having 
died,  it  survived  in  the  Supreme  Court,  and  could  be 
executed,  if  necessary,  by  its  appointee  for  the  purpose,  it 
is  unnecessary  for  us  to  decide  at  present.  The  question 
may  be  an  open  one.  See  Cooke  v.  Piatt,  supra;  Royoe 
V.  Adams,  123  N.  Y.  402,  405.  The  right  to  maintain  an 
action  of  this  nature  against  this  defendant  resided  only 
in  those  persons  in  whom  the  legal  title  to  the  lands  had 
vested.  The  sole  purpose  of  the  action,  as  disclosed  by 
this  complaint,  is  to  enforce  against  him  a  liability  to  ac- 
count for  the  half  of  the  rents  and  profits,  which  he  had 
received  under  the  agreement  for  the  working  of  the  farm 
lands. 

The  conclusion  reached  renders  it  imnecessary  to  con- 
sider the  other  questions  raised  as  to  the  construction  of 
the  agreement  which  the  defendant  made  for  the  working 
of  the  farm.  Whether  it  was,  as  the  referee  appears  to 
have  found,  a  lease  thereof,  under  which  a  third  person 
was  in  possession  paying  rent  or  profits,  or  whether  the 
defendant  remained  in  possession  thereof  and  farmed 
it  through  an  employee,  might  be  a  debatable  question. 
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For  the  reasons  given,  I  advise  the  reversal  of  the  judg- 
ment appealed  from,  and  that  a  new  trial  be  ordered,  with 
costs  to  abide  the  event. 

CuUen,  C.  J.,  and  Haight,  Vann,  Werner, Willard  Bart- 
lett,  and  Chase,  JJ.,  concur. 

Judgment  reversed,  etc. 


ST.  PAUL'S  CHURCH,  Respondent,  v.  MT.  VER- 
NON SUBURBAN  LAND  CO.,  Appellant. 

Supreme  Court,  Appellate  Division,  Second  Depart- 
ment, April,  1907. 

Rule  36. 

Actions — Want  of  Prosecution. 

An  action  will  be  dismissed  for  unreasonable  neglect  to  prosecute, 
pursuant  to  Rule  36  of  the  General  Rule^  of  Practice,  which  the 
plaintiff  has  failed  to  bring  to  trial  for  eleven  years  following  the 
date  of  issue,  unless  such  failure  is  properly  excused. 

Actions — %vant  of  prosecution — excuse. 

The  failure  to  bring  a  cause  to  trial  for  eleven  years  following  the 
date  of  issue  is  not  properly  excused  by  an  affidavit  by  the  plain- 
tiffs attorney  stating  that  the  action  was  not  brought  to  trial  be- 
cause he  was  under  the  impression  that  a  practical  adjustment  of 
the  controversy  would  be  made,  especially  when  the  counter  affi- 
davits state  that  no  attempt  at  compromise  was  ever  made. 

(Decided  April,  1907.) 

Appeal  from  defendant  from  an  order  of  the  Special 
Term  of  Westchester  County,  denying  a  motion  to  dismiss 
an  action  for  want  of  prosecution,  pursuant  to  Rule  36  of 
the  General  Rules  of  Practice.     Reversed. 
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Mr.  James  C.  De  La  Mare,  for  appellant 
Mr.  Arthur  M.  Johnson,  for  respondent 

Rich,  J. — It  is  undisputed  that  this  action  was  com- 
menced on  March  8,  1894,  and  issue  joined  by  the  serv- 
ice of  an  amended  answer  on  March  6,  1895^  since  which 
time  no  effort  has  been  made  by  the  plaintiff  to  bring  the 
issues  to  trial  until  after  the  service  of  notice  of  the  de- 
fendant's motion.  These  facts  establish  a  prima  facie 
case  of  unreasonable  neglect,  and  threw  the  burden  of 
excusing  such  neglect  upon  the  plaintiff  Seymour  v.  Lake 
Shore  &  M.  S.  R.  Co.,  12  App.  Div.,  300,  42  N.  Y.  Supp., 
92;  McMann  v.  Brown,  92  App.  Div.,  249,  87  N.  Y. 
Supp.,  38;  Fisher  Malting  Co.  v.  Brown,  92  App.  Div., 
251,  87  N.  Y.  Supp.,  37;  Zafarano  v.  Baird,  80  App  Div., 
144,  80  N.  Y.  Supp.,  510)  The  only  explanation  of  this 
long  delay  of  more  than  eleven  years,  is  found  in  the 
affidavit  of  the  plaintiff's  attorney,  in  these  words : 

''After  the  action  was  commenced,  as  I  recall,  there 
were  some  conferences  between  the  represntatives  of  the 
parties,  from  which  I  understood  that  there  had  been  a 
practical  understanding  reached.  *  «  *  I  permitted 
the  action  to  remain  in  abeyance,  and  did  not  bring  it  to 
trial,  because  I  was  under  the  impression  that  such  prac- 
tical adjustment  of  the  matter  had  been  made.  *  *  * 
I  am  confident  that  the  long  delay  has  resulted  solely  from 
the  expectation  that  the  matter  of  such  line  would  be  ad- 
justed amicably  between  the  parties.  It  is  evident  that 
from  some  cause  I  was  acting  under  a  misapprehension, 
believing  that  such  adjustment  had  practically  been  ac- 
complished." 

The  affidavit  shows  only  the  recollection  of  the  plain- 
tiff's attorney  as  to  what  he  understood  and  the  impres- 
sions he  derived  therefrom.  He  admits  he  was  acting 
under  a  misapprehension.  No  fact  is  shown  justifying 
his  belief  that  there  had  been  any  conference,  understand- 
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ingy  or  agreement  between  the  parties  looking  to  an  ad- 
justment of  their  differences.  The  legal  effect  of  the 
statements  contained  in  the  affidavit  at  most  presents  noth- 
ing but  the  affiant's  mental  retrospect  and  self-persuasion 
therefrom,  whichy  in  the  cases  cited,  was  held  to  furnish  no 
basis  for  the  exercise  of  judicial  discretion  and  to  not  jus- 
tify a  denial  of  a  motion  to  dismiss.  In  addition,  it  appears 
from  the  affidavits  of  the  defendant's  dock  master,  in 
charge  of  its  entire  property  for  fifteen  years,  who  was 
familiar  with  the  action  and  the  various  matters  connected 
with  it,  and  of  its  president  and  secretary,  that  for  ten 
years  after  the  commencement  of  the  action,  and  down 
to  the  time  the  defendant  was  commencing  proceedings 
to  dismiss  the  complaint,  there  was  never  any  attempt 
made  to  compromise  or  adjust  the  matters  in  dispute  be- 
tween the  parties,  or  any  conference  or  conversations  with 
reference  thereto. 

The  burden  resting  upon  the  plaintiff  has  not  been  met, 
and  the  order  must  be  reversed,  with  $10  costs  and  dis- 
bursements, and  the  motion  to  dismiss  granted,  with  costs. 
All  concur. 


JOHN  ISTOK,  Appbluint,  v.  MARTIN  L.  SENDER- 
LING  ET  AUj  Respondents. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, March,  1907. 

§§  870,  872. 

Discovery — examination  before  trial^knowledge  of  facts. 

A  right  to  examine  defendants  before  trial  upon  the  question  of  an 
alleged  i>artnership  relation  between  the  defendants,  as  authorized 
by  G>de  Civil  Procedure,  Section  870^  is  esUblished  where  the 
complaint  alleges  the  existence  of  a  partnership  relation,  which 
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allegation  is  denied  by  the  answer,  and  the  plaintiff  shows  that  the 
defendants  have  filed  a  certificate  in  the  county  clerk's  office 
stating  that  they  intended  to  do  business  under  the  firm  name 
alleged. 

Discovery — examination  before  trial— knowledge  of  facts. 

The  fact  that  the  plaintiff  did  not  allege  on  information  and  be- 
lief, the  existence  of  a  partnership  relation  between  the  defen- 
dants, or  that  he  had  personal  knowledge  of  the  fact,  does  not 
justify  the  court  in  denying  an  order  for  the  examination  of  de- 
fendants, under  Code  Civil  Procedure,  Section  870,  as  to  the  ex- 
istence of  such  relationship. 

(Decided  March,  1907.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
Special  Term,  vacating  an  order  for  the  examination  of 
defendant  under  Code  Civil  Procedure,  Section  870. 
Reversed. 


Mr.  Charles  8.  Aranstam,  for  appellant 
Mr.  Edwin  A.  Jones,  for  respondent. 

Inobaham^  J. — The  action  was  brought  to  recover  the 
damages  sustained  by  the  plaintiff  as  an  employee  of  the 
Senderling  Manufacturing  Company.  The  complaint  al- 
leges that  the  defendants  were  doing  business  under  the 
firm  name  and  style  of  the  Senderling  Manufacturing 
Company.  This  allegation  the  defendant  denies.  Where- 
upon the  fact  that  these  two  defendants  were  doing  busi- 
ness under  this  corporate  name  was  an  essential  fact  that 
the  plaintiff  was  required  to  prove  upon  the  trial  of  the 
action.  The  plaintiff,  therefore,  was  entitled  to  examine 
the  defendants  to  prove  such  fact.  In  the  motion  papers^ 
upon  which  the  order  for  examination  of  the  defendant 
was  obtained,  it  is  alleged  that  there  is  on  file  in  the  county 
clerk's  ofiice  a  certificate  filed  on  September  27,  1900,  in 
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which  these  defendants  certify  that  they  were,  and  intend- 
ed to  continue,  doing  business  under  the  name  of  the  Sen- 
derling Manufacturing  Company,  and  that  there  is  no  sub- 
sequent record  of  any  change.  The  defendant  Sender- 
ling  could  testify  as  to  the  arrangement  imder  which  he 
did  business,  and  a  case  was  therefore  presented  which 
justified  the  plaintiff  in  examining  him,  either  before 
trial,  as  provided  in  Section  870  of  the  Code  of  Civil 
Procedure,  or  at  the  trial. 

The  fact  that  the  allegation  of  the  complaint  was  not 
upon  information  and  belief  does  not  justify  the  court 
in  refusing  to  allow  the  plaintiff  to  obtain  by  an  examina- 
tion before  trial  the  legal  evidence  of  the  relations  of  the 
defendant  to  the  accident.  The  fact  that  plaintiff  had 
personal  knowledge  of  the  facts  alleged  in  the  complaint 
is  no  reason  why  he  should  not,  by  taking  the  deposition 
of  a  defendant,  procure  evidence  which  he  could  use  upon 
the  trial  to  establish  such  allegations.  The  defendant 
would  be  a  competent  witness  on  the  trial  to  prove  the 
facts  sought  to, be  proved  by  this  examination,  and  the 
Code  gives  to  an  adverse  party  the  express  right  to  take 
such  a  deposition  before  trial,  rather  than  be  subjected  to 
the  possibility  of  being  imable  to  subpoena  the  witness,  so 
as  to  compel  his  attendance  at  the  trial.  This  court  is 
committed  to  a  construction  of  Sections  870  and  872  of 
the  Code  of  Civil  Procedure  which  will  authorize  a  party 
to  an  action  to  take  the  deposition  of  an  adverse  party, 
where  it  is  apparent  that  his  evidence  would  be  material 
at  the  trial  of  the  action  (Gteldmark  v.  U.  S.  E.  G.  Co., 
Ill  App.  Div.,  629,  97  K  Y.  Supp.,  1078;  McKeand  v. 
Locke,  115  App.  Div.,  174,  100  N.  Y.  Supp.,  704).  The 
learned  Judge  at  Special  Term  seemed  to  have  thought 
that  the  object  of  this  examination  was  to  enable  the  plain- 
tiff to  ascertain  whether  he  had  a  cause  of  action.  This 
was  clearly  a  mistaken  view  of  the  application.  What  the 
plaintiff  desires  is  proof  of  the  fact  which  he  alleges  in 
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his  complaint  and  which  his  affidavit  shows  he  was  justi- 
fied in  alleging. 

It  follows  that  the  order  appealed  from  should  be  re- 
versed, with  $10  costs  and  disbursements,  and  the  motion 
to  vacate  the  order  for  the  examination  denied,  and  the 
order  reinstated;  the  defendant  Senderling  to  appear  for 
examination  at  a  time  to  be  fixed  in  the  order.  All  con- 
cur. 


EDITH  C.  STEIX,  Appellant  v.  JAMES  DUNNE, 

Rj£8PONDENT. 

SuPKEME  Court,  Appeli-ate  Division,  First  Depart- 
ment, April,  1907. 

§  1743. 

Marriage — validity — decree  determin ing. 

A  marriage  entered  into  between  a  woman  and  a  man  who  has  a 
wife  living  is  absolutely  void  under  the  provisions  of  the  Domes- 
tic Relations  Law,  but  there  is  a  propriety  in  procuring  a  judicial 
decree  determining  the  nullity  of  such  a  marriage,  which  may  be 
done  under  Code  Civil  Procedure,  Section  1743. 

Marriage — breach  of  promise — action  for. 

An  action  for  breach  of  promise  of  marriage  may  be  maintained  by 
a  woman  whose  marriage  to  a  third  party  is  invalid  by  reason  of 
the  fact  that  her  alleged  husband  is  bound  by  a  former  marriage, 
since  under  the  provisions  of  Code  Civil  Procedure,  Section  1743, 
and  the  Domestic  Relations  Law,  her  marriage  to  such  third 
party  is  absolutely  void  and  not  binding  on  her. 

Marriage — breach  of  promise — allegation  of  invalidity  of  former 
marriage. 

It  is  error  to  sustain  a  demurrer  to  a  reply  in  an  action  for  breach 
of  promise  of  marriage,  on  the  ground  that  it  did  not  specifically 
negative  the  conditions  stated  in  Section  3  of  the  Domestic  Re- 
lations Law,  under  which  a  marriage  by  a  person  whose  hus- 
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band  or  wife  is  living  is  not  absolutely  void;  but  if  the  demurrer 
is  sustained,  the  plaintiff  should  be  given  an  opportunity  to  amend 
her  rq>ly  so  as  sufficiently  to  allege  the  invalidity  of  her  mar- 
riage to  another. 

^Decided  April,  1907.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Supreme 
Court  sustaining  defendant's  demurrer  to  her  reply  in 
an  action  for  breach  of  promise  of  marriage.     Beversed. 

Mr.  Charles  Ooldzier,  for  appellant 
Mr.  Morgan  J.  O'Brien,  for  respondent. 

Scott,  J. — The  plaintiff  sues  for  breach  of  promise  to 
marry.  Defendant  denies  that  he  ever  promised  to  marry 
plaintiff;  and,  by  way  of  separate  defenses,  alleges  that 
prior  to  the  alleged  agreement  the  plaintiff  had  been  law- 
fully married  to  one  Julius  Stein,  and  had  lived  and  co- 
habited with  him  as  his  wife,  and  that  such  marriage  had 
never  been  annulled,  nor  had  the  parties  ever  been  di- 
vorced from  the  bonds  thereof,  and  that  in  consequence 
the  plaintiff  was  not  competent  to  contract  a  marriage  or 
to  make  a  volid  engagement  to  marry;  that  plaintiff  had 
brought  two  actions  against  said  Stein,  one  for  separation 
and  one  for  an  annulment  of  the  marriage,  on  the  ground 
that  at  the  time  of  his  mariage  with  plaintiff,  Stein  had 
another  wife  living,  and  that  plaintiff,  by  holding  her- 
self out  as  the  wife  of  said  Stein,  had  estopped  herself 
from  claiming  to  be  a  single  woman  capable  of  entering 
into  a  valid  engagement  to  marry.  The  plaintiff,  al- 
thoiigh  not  required  to  do  so,  voluntarily  replied  to  these 
defenses,  alleging  that  prior  to  January  10, 1900,  the  date 
upon  which  she  went  through  a  marriage  ceremony  with 
Julius  Stein,  he  had  been  duly  married  to  another  wo- 
noAn,  who  on  said  tenth  day  of  January,  1900,  was  living; 
that  no  divorce  or  annulment  of  said  marriage  had  been 
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obtained ;  that  the  same  was  on  said  10th  day  of  January^ 
1900,  in  full  force  and  effect,  and  that  by  reason  thereof 
the  plaintiff  never  became  nor  is  the  lawful  wife  of  said 
Stein ;  and  that  her  marriage  to  said  Stein  was  and  is  ab- 
solutely void  and  of  no  effect  whatever.  To  this  reply  the 
defendant  demurred  upon  the  ground  of  its  insufficiency. 
His  demurrer  was  sustained,  and  a  final  judgment  entered 
dismissing  the  complaint  upon  the  merits.  It  is  sought 
to  sustain  this  judgment  upon  two  grounds:  First,  that 
the  attempted  marriage  to  Stein,  although  void,  incapaci- 
tated plaintiff  from  making  a  valid  agreement  to  enter 
upon  another  marriage  until  the  invalidity  of  the  first 
marriage  should  be  judicially  determined ;  and,  second,  be- 
eause  the  continued  existence  of  Stein's  former  marriage 
was  insufficiently  pleaded  in  the  reply. 

If  we  assume  that  the  continuing  validity  of  Stein's 
first  marriage  is  sufficiently  pleaded  in  the  reply,  that 
pleading  would  seem  to  be  proof  against  demurrer.  The 
domestic  relations  law  makes  a  clear  and  sharp  distinction 
between  marriages  which  are  absolutely  void  and  those 
which  are  merely  voidable;  and  this  distinction  has  been 
recognized  in  our  jurisprudence  from  the  earliest  days. 
A  marriage  is  absolutely  void  if  at  the  time  of  its  celebra- 
tion the  former  husband  or  wife  of  one  of  the  parties  was 
living,  and  that  marriage  was  then  in  force  (Domestic 
Relations  Law,  Laws  1896,  p.  216,  c.  272,  Sect.  3;  Code 
Civ.  Proc.  Sect.  1743).  Such  a  marriage  imposes  upon 
the  party  imposed  upon  no  legal  restraint  against  con- 
tracting another  (Patterson  v.  Gaines,  6  How.  [U.  S.] 
550),  and  no  judicial  sentence  of  nullity  is  necessary  to 
free  the  party  imposed  upon  (Pettit  V  Petti t,  105  App. 
Div.,  312,  93  N.  Y.  Supp.  1001).  There  is  undoubtedly 
a  fitness  and  propriety  in  procuring  a  judicial  decree  de- 
termining the  nullity  of  such  a  marriage,  and  the  Code 
permits  an  action  to  be  maintained  for  that  purpose,  but 
a  decree  in  such  an  action  does  not,  however,  avoid  the 
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marriage,  but  merely  declares  its  invalidity.  If  plain- 
tiff^s  former  marriage  to  Stein  was  void,  as  she  attempts 
to  allege,  then  she  and  defendant  could  have  contracted  a 
valid  marriage  on  the  date  on  which,  as  she  says,  defend- 
ant promised  to  marry  her,  and,  if  this  be  so,  she  certainly 
could  have  lawfully  agreed  to  do  that  which  she  could  law- 
fully perform. 

The  objection  to  the  form  of  reply  is  extremely  tech- 
nical. The  domestic  relations  law  (Section  3)  declares 
that: 

"A  marriage  is  absolutely  void  if  contracted  by  a  per- 
son whose  husband  or  wife  by  a  former  marriage  is  living, 
unless  either:  (1)  such  former  marriage  has  been  dis- 
solved for  a  cause  other  than  the  adultery  of  such  person ; 
(2)  such  former  husband  or  wife  has  been  finally  sen- 
tenced to  imprisonment  for  life;  (3)  such  former  hus- 
band or  wife  has  absented  himself  or  herself  for  five  suc- 
cessive years  then  last  past  without  being  known  to  such 
person  to  be  living  during  that  time." 

The  allegation  of  the  reply  respecting  Julius  Stein's 
former  marriage  is  that : 

"No  divorce  or  annulment  of  said  marriage  had  been 
obtained ;  that  the  same  was  on  said  10th  day  of  January, 
1900,  in  full  force  and  effect" 

The  criticism  upon  the  reply  is  that  the  allegation  that 
the  former  marriage  was  "in  full  force  and  effect"  is  a 
mere  conclusion  of  law;  that  the  word  ^'unless,"  in  the 
section  quoted  from  the  domestic  relations  law,  is  to  be 
construed  as  an  exception,  and  that,  since  exceptions  must 
be  pleaded,  the  reply  should  have  alleged  specifically  that 
Julius  Stein's  former  marriage  had  not  been  dissolved 
for  a  cause  other  than  his  adultery ;  that  his  former  wife 
had  not  been  finally  sentenced  to  imprisonment  for  life, 
and  that  she  had  not  absented  herself  for  five  successive 
years  then  last  past  without  being  known  to  said  Stein  to 
be  living  during  that  time.     If  it  is  necessary  to  plead 


332  CIVIL  PROCEDUKE  REPORTS. 

Stein  V.  Dunne 

these  exceptions  in  this  manner  in  a  reply  asserting  the  in- 
validity of  plaintiff's  marriage  to  Stein,  it  would  be  equal- 
ly necessary  to  so  plead  them  in  an  action  to  declare  that 
marriage  void ;  and  it  is  quite  certain  that  the  profession 
has  not  so  understood  heretofore,  and  no  court  has  ever 
so  held.  In  my  view  the  so-called  exceptions  partake 
much  more  of  the  character  of  provisos ;  but;  whether  con- 
sidered as  exceptions  or  provisos,  it  was  not  necessary  to 
negative  them  in  the  pleading.  This  precise  question 
came  before  the  Court  of  Appeals  with  reference  to  an 
indictment  for  bigamy  (Fleming  v.  People,  27  N.  Y., 
829).  The  statute  under  which  the  defendant  was  in- 
dicted declared  that  every  person  having  a  wife  living, 
who  shall  marry  any  other  person,  ^^except  in  the  cases 
specified  in  the  next  section,  shall  be  adjudged  guilty  of 
bigamy,"  etc.  (2  Rev.  St.,  p.  687,  pt.  4,  c.  1,  tit.  5,  Sect 
8).  The  next  section  declared  that  the  preceding  one 
^^hall  not  extend  to''  certain  persons  and  cases  arranged 
in  six  classes,  embracing  those  contained  in  the  domestic 
relations  law  respecting  void  marriages.  The  indictment 
failed  to  negative  the  exceptions,  and  its  sufficiency  was 
for  that  reason  called  in  question.  The  Chief  Judge 
(Denio)  was  of  the  opinion  that  the  cases  stated  in  which 
a  second  marriage  would  be  bigamous  constituted  excep- 
tions which  should  technically  have  been  negatived  in  the 
indictment;  but  that  the  defect  was  purely  formal  and  im- 
material, because  the  people  would  be  under  no  necessity 
to  offer  proof  to  negative  the  exceptions,  which  were  mat- 
ter of  defense.  Judge  Emmott,  however,  with  whom  the 
other  judges  agreed,  was  of  opinion  that  the  cases  speci- 
fied in  the  statute  were  rather  in  the  nature  of  provisos 
than  of  exceptions,  and  that  it  was  necessary  neither  to 
negative  them  in  the  indictment  nor  to  offer  proof  thereon 
upon  trial. 

In  my  opinion,  therefore,  the  reply  was  insufficient  and 
the  demurrer  should  have  been  overruled;  and,  even  if 
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it  had  been  sustained,  the  judgment  appealed  from  ia 
wrong,  for  the  plaintiff  should  at  least  have  been  afforded 
an  opportunity  to  amend  her  reply  so  as  to  sufficiently 
all^  the  invalidity  of  her  marriage  to  Stein. 

The  judgment  should  be  reversed  and  the  demurrer 
overruled,  with  costs  in  this  court  and  the  court  below. 

Patterson,  P.  J.,  and  Houghton,  J.,  concur. 

Lambert,  J.  (dissenting) — The  plaintiff  brings  thi& 
action  to  recover  damages  for  breach  of  promise  of  mar- 
riage.    She  alleges  in  her  complaint  that : 

"Heretofore,  and  between  March,  1902,  and  October, 
1904,  at  the  city  of  New  York,  in  consideration  that  the^ 
plaintiff,  who  then  was  and  still  is  sole  and  unmarried, 
would  marry  the  defendant,  the  said  defendant  promised 
and  agreed  to  marry  the  plaintiff  at  a  time  thereafter  to 
be  mutually  agreed  upon,  and  within  a  reasonable  time." 

The  breach  of  this  contract  is  set  forth,  and  the  plain- 
tiff demands  judgment  in  the  sum  of  $50,000.  The  an- 
swer of  the  defendant  denies  the  material  allegations  of 
the  complaint,  and  sets  up  three  separate  and  distinct  de- 
fenses, based  upon  a  prior  marriage  of  the  plaintiff  with 
one  Julius  Stein,  and  that  the  plaintiff  now  has  actions 
pending  in  the  courts  of  this  State  for  separation  and  for 
the  nullification  of  such  marriage.  The  plaintiff  replied 
to  these  defenses,  setting  up  that  the  said  Julius  Stein,  her 
alleged  husband,  had  been  duly  married  to  another  wo- 
man, who  was  living  at  the  time  of  her  alleged  marriage 
to  the  said  Stein,  and  that  no  divorce  or  annulment  of 
said  marriage  had  been  obtained;  that  the  same  was  in 
full  force  and  effect;  that  by  reason  thereof  this  plaintiff 
never  became,  was,  or  is  the  lawful  wife  of  the  said  Julius 
Stein.  The  remaining  portions  of  the  reply  set  out  the 
same  facts  to  meet  the  other  separate  defenses. 

The   defendant   demurred  to   these   replies   upon   the 
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grounds  that  they  were  insufficient  in  law  upon  the  face 
thereof.  This  demurrer  has  been  sustained,  and  the  plain- 
tiff appeals  to  this  court  The  allegation  of  the  complaint 
that  the  plaintiff  is  sole  and  unmarried  is  denied  by  the 
defendant ;  but  the  allegation  of  her  reply,  that  at  the  time 
of  her  alleged  marriage  to  Stein  the  latter  was  married 
to  another  woman,  who  was  then  living,  and  that  no  di- 
vorce or  annulment  of  said  marriage  had  been  obtained 
at  the  time  of  the  ceremony  between  the  plaintiff  and  said 
Stein,  stands  admitted  by  the  demurrer.  Section  3  of  the 
domestic  relations  law  (chapter  48  of  General  Laws)  pro- 
vides that : 

"A  marriage  is  absolutely  void  if  contracted  by  a  person 
whose  husband  or  wife  by  a  former  marriage  is  living,  un- 
less either  (1)  such  former  marriage  has  been  dissolved 
for  a  cause  other  than  the  adultery  of  such  person;  (2) 
such  former  husband  or  wife  has  been  finally  sentenced 
to  imprisonment  for  life;  (3)  such  former  husband  or 
wife  has  absented  himself  or  herself  for  five  successive 
years  then  last  past  without  being  known  to  such  person 
to  be  living  during  that  time." 

Assuming,  without  deciding,  that  the  reply  is  a  relevant 
pleading  in  this  action,  its  effect,  if  supported  by  evidence, 
would  simply  tend  to  establish  the  allegation  of  the  com- 
plaint that  the  plaintiff  is  "sole  and  unmarried."  The 
important  question  to  be  determined  upon  demurrer  is 
whether  the  allegations  of  the  reply  are  sufficient  in  law 
to  show  that  the  plaintiff  was  "sole  and  unmarried"  at  the 
time  of  the  alleged  offer  of  marriage  on  the  part  of  the 
defendant.  The  demurrer  admits  all  of  the  facts  stated, 
but  not  the  conclusions  of  law.  At  the  time  of  the  cere- 
monial marriage  of  the  plaintiff  with  Julius  Stein,  the 
latter  had  been  "duly  married  to  another  woman,  who 
was  living  at  the  time  of  her  alleged  marriage  to  the  said 
Stein,  and  that  no  divorce  or  annulment  of  said  marriage 
had  been   obtained."     The   allegation   that  this   alleged 
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prior  marriage  was  "in  full  force  and  effect"  is  but  a  con- 
clusion to  be  drawn  from  the  facts.  The  statute  provides, 
in  effect,  that  the  prior  marriage  is  not  in  "full  force  and 
effect"  if  it  transpires  that  the  former  marriage  has  been 
annulled  or  dissolved  for  a  cause  other  than  adultery — 
if  it  is  shown  that  the  former  husband  or  wife  has  been 
absent  for  five  consecutive  years  then  last  past,  without 
being  known  to  the  other  party  to  have  been  living  during 
that  time  (Section  3,  Domestic  Relations  Law).  The  re- 
ply here  under  consideration  does  not  allege  that  the  for- 
mer wife  has  not  been  finally  sentenced  to  imprisonment 
for  life,  nor  yet  that  she  has  not  absented  herself  for  a 
period  of  five  years  prior  to  the  second  marriage,  without 
Stein  knowing  that  she  was  alive  during  that  time ;  and, 
without  these  facts  being  admitted,  how  are  we  to  know 
that  the  ceremonial  marriage  with  Stein  was  absolutely 
void?  The  rule  is  well  settled  that  an  exception  in  a 
statute  must  be  negatived  in  pleading,  while  a  proviso 
need  not  be.  An  exception  excepts  something  absolutely 
from  the  operation  of  the  statute  by  express  words  in  the 
enacting  clause.  A  proviso  defeats  its  operation  condi- 
tionally. An  exception  takes  out  of  the  statute  something 
that  otherwise  would  be  part  of  the  subject-matter  of  it. 
A  proviso  avoids  them  by  way  of  defeasance  or  excuse. 
Rowell  V.  Janvrin,  151  N.  Y.,  60,  67,  and  authorities 
cited;  Harris  v.  White,  81  N.  Y.  632,  546.  As  already 
suggested,  the  domestic  relations  law  provides  that  "a 
marriage  is  absolutely  void  if  contracted  by  a  person 
whose  husband  or  wife  by  a  former  marriage  is  living, 
unless  either  such  marriage  has  been  annulled,"  or  some 
of  the  other  conditions  are  shown  to  exist.  Clearly  the 
word  'Wless,"  as  used  in  this  statute,  is  to  have  the  con- 
struction of  an  exception.  Marriages  where  either  of  the 
parties  have  a  husband  or  wife  living  are  absolutely  void, 
except  in  certain  specified  cases,  and,  if  we  are  to  know 
whether  a  marriage  is  void  or  not,  we  must  know  all  of 
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the  facts.  The  mere  allegation  that  a  man  has  been  duly 
married^  and  that  his  wife  is  living  at  a  given  time,  and 
that  there  has  been  no  divorce,  is  not  sufficient  to  show 
that  a  subsequent  marriage  is  void.  It  must  be  shown 
that  none  of  the  other  facts  exist  which  the  statute  points 
out  as  exceptions  to  the  general  rule.  "The  word  'unless' 
has  the  force  of  'except,'  "  say  the  court  in  Mannings 
Bowman  &  Co.  v.  Eeenan,  78  N.  Y.,  45,  56.  Its  primary 
meaning  is  ''unloosened  from,"  so  that  what  follows  in 
the  sentence  after  the  word  "unless"  is  excepted  or  "un- 
loosened" from  what  went  before  it;  and,  if  this  is  the 
effect  of  the  word  as  used  in  the  statute  here  under  con- 
sideration, as  we  believe  it  to  be,  the  reply  of  the  plaintiff^ 
which  fails  to  negative  these  exceptions,  does  not  in  law 
establish  the  facts  necessary  to  show  that  the  plaintiff  in 
this  action  is  an  unmarried  woman,  or  that  she  was  such 
at  the  time  of  entering  into  this  alleged  contract  of  mar- 
riage. The  law  is  well  settled  that  a  void  marriage  im- 
poses no  legal  restraint  upon  the  party  imposed  upon  from 
contracting  another  (Patterson  v.  Gaines,  6  How.  [U.  S.] 
560,  592).  Being  void,  not  merely  voidable,  no  judiciiJ 
sentence  of  nullity  is  necessary  to  free  the  party  imposed 
upon.  (Pettit  v.  Pettit,  106  App.  Div.,  812,  98  N.  Y. 
Supp.,  1001 ;  Dare  v.  Dare,  62  N.  J.  Eq.,  196 ;  Williams 
V.  Williams,  68  Wis.,  68;  Blossom  v.  Barrett,  87  N.  Y., 
448;  Bishop  on  Marriage  and  Divorce,  719).  But  the 
difficulty  with  the  plaintiff  is  that  she  has  failed  to  show 
facts  sufficient  fo  establish  that  her  marriage  with  Stein  ia 
void. 

The  judgment  should  be  affirmed,  with  costs. 

Lauohlin,  J.  (dissenting) — I  am  of  opinion  that  the- 
interlocutory  judgment  sustaining  the  demurrer  to  the 
reply  should  be  affirmed.  Assuming  that  the  plaintiff 
was  competent  to  contract  a  second  marriage  without  first 
having  her  former  marriage  to  Stein  annulled,  I  think  it 
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was  incumbent  upon  her  to  allege  all  facts  essential  to 
show  that  her  former  marriage  was  void.  The  Legislature 
of  the  State  has  undertaken  to  prescribe  by  statute  what 
constitutes  a  void  and  what  constitutes  a  voidable  mar- 
riage,  and  therefore  the  statutory  law  on  this  subject 
supersedes  the  common  law.  It  has  not  been  declared  by 
statute  that  every  marriage  by  a  party  who  hat  a  former  hus- 
band or  wife  living  shall  be  void.  The  legislature  has  mere- 
ly declared  that  such  marriage  shall  be  void  unless  one  of 
three  facts  existed.  If  the  former  marriage  was  annulled 
or  the  parties  were  legally  divorced,  or  the  former  wife 
of  Stein  was  duly  sentenced  to  imprisonment  for  life,  or 
absented  herself  for  a  period  of  five  years  then  last  past, 
without  being  known  to  be  living  during  that  time,  then 
the  former  marriage  was  not  void  (Section  3,  Domestic 
Belations  Law).  In  my  opinion,  the  reply,  in  order  to 
meet  the  defense  of  the  plaintifiTs  former  marriage  set 
up  in  the  answer,  should  have  negatived  the  existence  of  all 
of  these  facts,  in  order  to  show  that  the  former  marriage 
was  void,  because  the  burden  of  proving  its  invalidity  resta 
on  her  (Gaines  v.  Hennen,  66  XJ.  S.,  553,  576;  1  Bishop 
on  Marriage  and  Divorce  [6th  ed.]  Sect.  299).  It  is  al- 
leged  in  the  reply  that  Stein's  former  marriage  had  rot 
been  dissolved,  and  that  it  was  in  full  force  and  eFict. 
Whether  it  was  in  full  force  and  effect  or  not  depended, 
not  only  upon  the  fact  that  it  had  not  been  dissolved,  but 
also  upon  the  fact  that  his  former  wife  had  not  been  duly 
sentenced  to  imprisonment  for  life,  and  had  not  absented 
herself  for  a  period  of  five  years  then  last  past,  without 
being  known  to  him  to  be  living  during  that  time.  The 
averment  that  his  former  marriage  was  in  full  force  and 
effect  is  a  legal  conclusion.  It  may  be  the  opinion  of  the 
plaintiff  and  it  may  be  the  opinion  of  her  attorney;  but 
the  pleadings  must  allege  facts,  and  not  opinions,  because 
the  opinions  may  be  unsound ;  and,  if  the  facts  are  alleged, 
the  court  may  decide  on  demurrer  whether  the  opinion  is 
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or  is  not  warranted. 

Moreover,  I  am  of  opinion  that,  even  though  the  reply 
negatived  the  facts  which  would  have  taken  the  former 
marriage  of  Stein  from  the  category  of  void  marriages, 
still,  the  plaintiff's  ceremonial  marriage  to  Stein  never 
having  been  annulled  by  a  court  of  competent  jurisdiction^ 
her  contract  for  marriage  with  the  defendant  was  void 
upon  grounds  of  public  policy.  No  case  in  point  has  been 
cited  or  found.  The  cases  in  which  it  has  been  adjudged 
that  a  second  marriage  was  valid  without  a  decree  ad- 
judging the  first  marriage  void  have  arisen  between  the 
parties  to  a  second  consummated  marriage  or  concerning 
the  issue  of  such  marriage,  where  the  court  was  compelled 
to  decide  the  status  of  the  parties  or  of  their  issue,  after 
a  second  ceremonial  marriage,  followed  by  cohabitation. 
In  all  of  the  text-books  and  decisions,  the  impropriety  of 
the  second  marriage  without  the  annulment  of  the  first  is 
recognized.  In  the  case  at  bar  not  only  would  society  be 
offended  by  requiring  the  defendant  to  perform  his  con- 
tract to  marry  the  plaintiff,  or,  what  is  tantamount  there- 
to, because  it  involves  the  approval  of  the  contract,  to  pay 
damages  for  his  failure  to  do  so,  but  such  a  decree  of  the 
court  would  result  in  a  serious  public  scandal  that  would 
likely  reflect  not  only  on  the  defendant,  but  on  any  issue 
of  the  marriage.  In  her  reply  plaintiff  informs  us  in 
■effect  that  her  relations  with  Stein  were  meritricious  be- 
cause the  marriage  ceremony  between  them  was  a  nullity, 
owing  to  the  fact  that  he  had  a  wife  living.  If  that  be  so, 
assuming  the  allegations  to  be  sufficient  to  show  the  in- 
validity of  her  marriage  to  Stein  probably  if  she  and  the 
plaintiff  voluntarily  performed  their  marriage  contract, 
the  marriage  would  be  valid,  but  it  would  always  be  sub- 
ject to  attack,  and  the  defendant  and  his  issue  might  be 
called  upon  to  produce  proof  of  the  invalidity  of  the  for- 
mer marriage  at  some  future  period  so  remote  that  it 
might  be  difficult  or  impossible  to  procure  the  evidence. 
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It  is  manifest  that  the  invalidity  of  the  former  marriage 
rests  in  doubt  upon  the  facts,  for  plaintiff  has  brought 
two  actions  against  her  former  husband,  in  one  of  which 
she  seeks  an  annuUment  of  the  marriage  and  in  the  other 
she  affirms  the  marriage  and  seeks  a  separation  and  ali- 
mony. It  is  all  very  well  to  say  that  defendant  knew 
the  facts  and  is  her  attorney  in  those  actions  which  are 
still  pending.  The  argument  loses  sight  of  the  interest 
of  the  public  in  marriage  contracts,  which  is  the  principal 
ground  upon  which  this  dissenting  opinion  is  based.  See 
Grover  v.  Zook  (Wash.)  87  Pac,  638.  Unless 
the  court  is  prepared  to  say  that  it  is  the  duty  of  every 
minister  and  officer  authorized  to  perform  the  marriage 
ceremony  to  marry  parties  where  one  of  them  has  been 
formerly  married,  and  the  former  husband  or  wife  is  liv- 
ing, and  the  former  marriage  has  not  been  annulled,  and 
the  parties  have  not  been  divorced,  and  the  former  hus- 
band or  wife  has  not  been  duly  sentenced  to  imprisonment 
for  life,  and  has  not  absented  himself  or  herself  for  a  pe- 
riod of  five  years  then  last  past,  without  being  known  to  be 
living  during  that  time — a  contract  for  a  second  mar- 
riage cannot  be  sustained.  It  seems  to  me  that  it  is  clear- 
ly against  public  policy  to  either  require  or  permit  the 
solemnization  of  a  second  marriage  where  the  former  hus- 
band or  wife  of  one  of  the  parties  is  living  until  the  for- 
mer marriage  has  been  duly  dissolved  or  annulled  by  a 
court  of  competent  jurisdiction.  The  parties  may  assert, 
as  the  defendant,  by  a  demurrer,  here  concedes,  that  at  the 
time  of  the  former  marriage  one  of  the  parties  had  a  hus- 
band or  wife  living ;  but  that  alone  does  not  render  the  sec- 
ond marriage  void,  and,  as  already  observed,  whether  or  not 
it  was  void  depends  upon  the  three  other  facts  specified 
in  the  statute.  The  parties  may  assert  that  none  of  the 
facts  which  would  save  the  marriage  from  the  invalidity 
declared  by  the  statute  existed;  but  in  this  they  may  be 
mistaken,  and  under  the  forms  of  law  a  new  marriage 
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might  thus  be  solemnized  and  oonsum^mated  which  later 
on,  upon  a  judicial  determination  of  the  facts,  might  be 
decreed  to  be  absolutely  void.  Innocent  children  might 
thus  be  brought  into  the  world  to  be  branded  through  life 
as  illegitimate.  Since  the  statute  authorized  an  action 
by  the  plaintiff  to  annul  her  former  marriage,  and  thus 
conclusively  establish  for  the  benefit  of  any  future  hus- 
band or  the  issue  of  any  future  marriage  her  right  to  re- 
marry, and  since  there  is  grave  danger  to  society  and  to 
the  issue  bom  of  a  subsequent  marriage  without  such  a 
decree,  I  am  of  the  opinion  that  the  contract  upon  which 
this  action  is  based  should  be  declared  void  as  against 
public  policy. 

I  therefore  vote  to  affirm  the  interlocutory  judgment. 


HENRY  LEER,  Plaintiff,  t;.  SAMUEL  WORMSER, 
Defendant. 

City  Coubt  of  New  York,  Special  Teem,  Januabt, 

1907. 

AppeaU-time  of  taking—^ntry  of  judgment-^noHce, 

Notice  of  entry  of  judgment  in  the  City  G>urt  of  New  York  City, 
which  states  the  judgment  to  have  been  "entered  herein  in  the 
office  of  the  clerk  of  the  court  within  named/'  is  sufficient  to 
limit  time  to  appeal  therefrom. 

(Decided  January,  1907.) 

Motion  for  an  order  requiring  defendant  to  accept  eerv- 
ioe  of  a  notice  of  appeal.     Denied. 

Mr.  Henry  WaJdman,  for  plaintiff. 
Mr.  Leo  Schrafran,  for  defendant. 
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Wadhams^  J. — ^Motion  is  made  for  an  order  requiring 
the  defendant  to  accept  service  of  a  notice  of  appeal. 
Judgment  in  favor  of  defendant  was  entered  December 
I89  1906.  The  plaintiff  contends  that  his  time  to  appeal 
has  not  commenced  to  run,  as  the  notice  of  entry  of  judg- 
ment was  defective.  The  case  relied  upon  is  Tudor  v. 
Ebner,  109  App  Div.,  521,  96  N.  Y.  Supp.,  392.  In  that 
case,  by  a  divided  court,  it  was  held  that  when  plaintiff 
was  served  with  a  copy  of  a  judgment  entitled  "Supreme 
Court,  New  York  County,"  and  the  notice  of  entry 
served  therewith  stated  that  such  judgment  had  "been 
duly  entered  in  the  office  of  the  clerk  of  this  court,"  that 
such  notice  was  insufficient  to  set  running  the  ten  days 
within  which  the  plaintiff  must  withdraw  his  demurrer. 
The  court  followed  Livingston  v.  New  York  El.  R.  R. 
Co.,  60  Hun,  475,  15  N.  Y.  Supp.,  192,  in  which  the 
entry  of  judgment  stated  that  the  judgment  was  entered 
"with  the  clerk  of  the  Supreme  Court."  The  notice  in 
each  of  these  c^ses  was  held  insufficient,  on  the  ground  that 
there  is  a  clerk  of  the  Supreme  Court  in  each  of  the  coun- 
ties of  the  State  who  maintains  an  office  for  the  entry  of 
judgments  and  orders.  In  the  case  before  me  the  notice 
of  entry  states  the  judgment  to  have  been  "entered  herein 
in  the  office  of  the  clerk  of  the  court  within  named."  The 
court  named  is  the  City  Court  of  the  city  of  New  York, 
and  that  court  has  but  one  clerk.  The  authority  cited, 
therefore,  does  not  apply  to  a  notice  of  entry  in  this  court. 

As  the  notice  of  appeal  was  not  served  within  the  time 
required  by  the  statute,  the  motion  must  be  denied. 
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S.  ALONZO  SMITH,  Respondent,  v.  JOHN  W.  DEN- 
TON, Appellant, 

SUPBEME     COUHT,     APPELLATE     DIVISION,     SeCOND     DE- 
PARTMENT, April,  1907. 

§§  2944,  2965, 

Courts— 'justice  of  the  peace — adjournment  of  case. 
Code  Civil  Procedure,  Sections  2944  and  2965,  confer  the  only  au- 
thority had  by  a  justice  of  the  peace  to  adjourn  a  cause  after 
joinder  of  issue,  upon  the  application  of  the  defendant,  and  so 
jurisdiction  is  lost  by  his  adjournment  of  a  cause  at  the  request 
of  the  defendant,  because  no  bill  of  particulars  had  been  served 
or  filed  as  ordered  by  him. 

(Decided  April,  1907.) 

Appeal  by  defendant  from  a  judgment  of  the  County 
Court  of  Nassau  County,  which  reversed  a  judgment  ren- 
dered by  a  justice  of  the  peace  in  favor  of  defendant. 
Affirmed. 

It  appears  from  the  return  that  on  the  return  day  of 
the  summons  both  parties  appeared  by  counsel.  The 
plaintiff  filed  a  written  complaint,  alleging  the  sale  and 
delivery  of  goods,  wares,  and  merchandise  during  the  pre- 
ceding ten  years.  The  defendant  ^%akes  a  general  de- 
nial, pleads  payment,  and  asks  for  a  bill  of  particulars," 
and  the  case  was  adjourned  to  March  1st  following.  On 
February  19th  a  written  answer  was  filed,  containing  the 
defenses  pleaded  orally,  and  further  pleading  the  statute 
of  limitations.  On  the  adjourned  day  the  parties  again 
appeared  by  counsel.  The  return  of  the  justice  shows  the 
following  entry  made  in  his  minutes  on  that  day :  "March 
1,  '06,  court  convened  9  a.  m.,  cause  called,  plaintiff  ap- 
peared by  L.  B.  Haskins,  attorney.    Defendant  appeared 
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in  person  and  by  Parsons  &  Griffith,  attorneys.  Attorney 
for  defendant  appeared  and  pnt  in  an  oral  answer  and 
asked  leave  to  put  in  a  written  answer  in  place  of  oral 
answer,  and  asked  for  a  bill  of  particulars,  and  court 
granted  permission  to  file  written  answer  and  the  attorney 
for  plaintiff  stated  that  a  new  written  complaint  would  be 
filed  before  trial;  written  answer  of  defendant  was  filed 
February  19,  '06."  The  return  then  states  that  no  bill 
of  particulars  having  been  filed  with  the  court,  the  de- 
fendant asks  for  an  adjournment,  and  that  plaintiff  be 
directed  to  file  a  bill  of  particulars.  The  attorney  for 
the  plaintiff  objected  to  an  adjournment.  The  justice 
directed  a  bill  of  particulars  to  be  filed  within  four  days, 
overruled  the  plaintiff's  objection,  and  adjourned  the  case 
to  March  8th,  to  which  ruling  the  plaintiff  excepted.  On 
March  8th  the  plaintiff  appeared  specially  by  his  attorney, 
and,  upon  the  calling  of  the  case,  the  defendant's  attorneys 
moved  to  dismiss  the  complaint  upon  the  ground  that  no 
bill  of  particulars  has  been  served  or  filed,  as  ordered  by 
the  justice,  and,  "there  being  no  proof  offered  in  evidence, 
the  motion  to  dismiss  is  granted  with  costs  to  the  defend- 
ant." Judgment  was  accordingly  entered,  which  was  re- 
versed on  appeal  to  the  County  Court. 

Argued  before  Woodwabd,  Jenks^  Qaynob  and  Rich, 
JJ. 

Mr.  Frederick  H.  Kellogg,  for  appellant. 
Mr.  Lincoln  B.  Hashins,  for  respondent. 

Rich,  J. — The  only  authority  of  a  justice  of  the  peace 
to  adjourn  a  cause,  after  rejoinder  of  issue,  upon  the  ap- 
plication of  the  defendant,  is  contained  in  Sections  2944 
and  2965  of  the  Code  of  Civil  Procedure.  The  plain- 
tiff's complaint  has  been  in  no  manner  amended,  which 
excludes  the  provisions  of  Section  2944.  The  power  given 
by  Section  2965  cannoot  be  exercised  except  for  a  single 
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reason,  viz.,  that  the  defendant  '^cannot  safely  proceed  to 
trial  for  want  of  some  material  testimony  or  witness'' 
which  he  has  used  due  diligence  to  obtain,  proof  of  which 
facts  must  be  made  by  the  defendant's  own  oath,  or 
otherwise,  to  the  satisfaction  of  the  justice.  The  adjourn- 
ment was  asked  and  granted  for  an  entirely  different  reas- 
on, viz.,  that  no  bill  of  particulars  had  been  served  or 
filed.  The  justice  had  no  right  to  adjourn  the  case  for 
this  reason,  and  by  his  unauthorized  act  he  lost  jurisdic- 
tion of  the  action,  and  the  judgment  subsequently  entered 
was  void. 

The  judgment  and  order  must,  therefore,  be  affirmed, 
with  costs.     All  concur. 


MATTER  OF  ALBERT  F.  SCHWARMECKE,  v.  JO- 
SEPH B.  GLENNY. 

Supreme  Court,  Special  Term,  Xew  York  County, 
March,  1907. 

§  2454. 

Supplementary,  proceedings — dismissal — order  necessary. 
Under  the  present  practice,  as  provided  in  Code  Civil  Procedure, 
Section  2454,  supplementary  proceedings  can  only  be  discontinued 
or  dismissed  by  an  order,  and  therefore  the  failure  to  enter  an 
order  dismissing  other  orders  for  the  judgment  debtor's  examina- 
tion  constitutes  a  valid  objection  to  a  third  order. 
(Decided  March,  lyor;.) 

Motion  to  vacate  an  order  for  the  examination  of  a 
judgment  debtor  in  supplementary  proceedings.    Granted. 

Mr.  Gilbert  D.  Steiner,  for  the  motion. 
Mr.  LuciuH  A.  Waldo y  opposed. 

GiEG ERICH,  J. — It  is  conceded  by  the  attorney  for  the 
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judgment  creditor  that  no  orders  have  been  entered  upon 
the  decisions  dismissing  the  two  former  orders  for  the 
judgment  debtor's  examination.  While  the  failure  to 
enter  such  orders  may  not  formerly  have  been  a  valid  ob- 
jection to  the  third  order,  which  is  now  sought  to  be  va- 
cated on  the  ground  of  pendency  of  the  prior  prooceed- 
ings  (Shults  v.  Andrews,  64  How.  Prac,  380),  under  the 
present  practice  (Section  2464  Code  Civ.  Proc.)  the  pro* 
ceedings  can  only  be  discontinued  or  dismissed  by  an  or- 
der (Matter  of  Rothschild  v.  Gould,  84  App.  Div.,  196, 
82  ]^.  Y.  Supp.,  558 ;  Riddle  &  Bullard  Supp.  Proc  [8d 
Ed.]  172  et  seq.).  Since  such  orders  were  not  entered 
new  proceedings  could  not  be  instituted  (Gaylord  v.  Jones, 
7  Hun,  480;  Keihen  v.  Shiperd,  16  Civ.  Proc.  B.,  183 
and  cases  there  cited;  Riddle  &  Bullard  Supp.  Proc  [3d 
Ed.]  484.  The  last  order  obtained  for  the  defendant's 
examination  must  therefore  be  vacated. 
Motion  granted,  without  costs. 


JOSEPH  A.  SULLIVAN,  Respondent,  v.  WILLIAM 
H.  HARNEY,  Appellant. 

Supreme  Court,  Appellate  Term,  March,  1907. 

§  417. 

Process— attorney's  office  address— failure  to  give. 

The  failure  of  an  attorney  for  the  pkintiff  to  give  his  street  ad- 
dress in  a  summons,  as  required  by  G>de  Civil  Procedure,  Sec- 
tion 4i7f  is  a  mere  irregularity  and  not  a  jurisdictional  defect, 
and  the  service  thereof  will  not  be  set  aside  where  the  defendant 
had  actual  knowledge  of  the  office  address  of  the  attorney  and 
retained  the  summons  for  a  period  of  six  months. 

^Decided  March,  1907.) 
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Appeal  by  defendant  from  an  order  denying  a  motion 
to  set  aside  the  service  of  the  summons  and  vacate  a  judg- 
ment entered  against  him.     Affirmed. 

Mr.  Alexander  Melhado,  for  appellant. 
Mr.  Charles  Cramer ^  for  respondent. 

Hendrick,  J. — The  summons  was  subscribed  with  the 
name  of  the  plaintiff's  attorney,  after  which  appeared  the 
words,  "New  York  City."  It  did  not  contain  "the  street 
number  or  other  suitable  designation  of  the  particular  lo- 
cality," as  required  by  Section  417  of  the  Code  of  Civil 
Procedure.  The  appellant  contends  that  the  omission  of 
the  street  number  rendered  the  summons  absolutelv  void, 
and  that  no  jurisdiction  was  acquired  by  the  service  of 
the  summons  upon  the  defendant. 

The  summons  filed  with  the  judgment  roll  contains  the 
office  address  of  the  plaintiff's  attorney,  which  was  omitted 
in  the  summons  served  upon  the  defendant.  It  further 
appears  that  the  defendant  had  actual  knowledge  of  the 
office  address  of  the  attorney  for  the  plaintiff,  and  he  re- 
tained the  summons  from  the  I7th  day  of  May,  1906,  ta 
the  3rd  day  of  November,  1906,  a  period  of  almost  six 
months.  The  omission  of  the  street  number  does  not 
constitute  a  jurisdictional  defect.  It  is  an  irregularity 
(Wiggins  V.  Richmond,  58  How.  Pra;c.,  376;  Hull  v.  Can- 
andaigua  Elec.  Light  Co.,  55  App.  Div.,  419,  66  N.  Y. 
Supp.,  865;  Littauer  v.  Stern,  177  K  Y.  233).  The 
order  appealed  from  should  be  affirmed,  with  costs.  All 
concur. 

Note.^Attorney's  Indorsement  of  OMce  Address  on  Legal  Papers. 

On  this  subject  Code  Civil  Procedure,  Section  417,  provides  that: 
'The  summons  must  contain  the  title  of  the  action,  specifying  the 
court  in  which  the  action  is  brought,  the  names  of  the  parties  to 
the  action,  and,  if  it  is  brought  in  the  Supreme  Court,  the  name  of 
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the  county  in  which  the  plaintiff  desires  the  trial;  and  it  must  be 
.subscribed  by  the  plaintiff's  attorney,  who  must  add  to  his  signature 
his  office  address,  specifying  a  place  within  the  state  where  there 
is  a  postoffice.  If  in  a  city  he  must  add  the  street,  Mid  street  num- 
ber, if  any,  or  other  suitable  designation  of  the  particular  locality.*' 

Section  421  provides  that  "The  defendant's  appearance  must  be 
made  by  serving  upon  the  plaintiff's  attorney,  within  twenty  days 
after  service  of  the  summons,  exclusive  of  the  day  of  serrioey  a 
notice  of  appearance,  or  a  copy  of  a  demurrer  or  of  an  answer.  A 
notice  of  pleading,  so  served,  must  be  subscribed  by  the  defendant's 
attorney,  who  mu:$t  add  to  his  signature  his  office  address,  with  the 
particulars  prescribed  in  section  four  hundred  and  seventeen  of  this 
act,  concerning  the  office  address  of  the  plaintiff's  attorney." 

And  Rule  2  of  the  General  Rules  of  Practice  provides  that  'The 
papers,  in  cases  pending  in  the  Appellate  Division,  shall  be  filed  with 
the  clerk  of  such  division  of  the  department  in  which  the  case  is 
pending.  In  all  other  cases  where  no  provision  is  made  by  the 
Code,  papers  in  the  Supreme,  Court  shall  be  filed  in  the  office  of  the 
clerk  of  the  county  specified  in  the  complaint  as  the  place  of  trial. 
In  Surrogate's  Courts,  in  the  office  of  the  surrogate;  in  other  courts 
of  record,  in  the  office  of  the  respective  clerks  thereof.  In  case  the 
place  of  trial  be  changed  to  another  count>i  ell  subsequent  papers 
shall  be  filed  in  the  county  to  which  such  change  is  made.  All  pa- 
pers served  or  filed  must  be  indorsed  or  subscribed  with  the  name 
of  the  attorney  or  attorney's,  or  the  name  of  the  party  if  he  appears 
in  person,  and  his  or  their  office  address,  or  place  of  business." 

The  omission  to  indorse  upon  papers  served  or  filed  the  postoffice 
address  or  place  of  business  of  the  attorney  serving  them,  as  re- 
quired by  Rule  2  of  the  Rules  of  Practice)  and  Code  of  Civil  Pro- 
cedure, Sections  417,  421,  is  a  mere  irregularity,  does  not  consti- 
tute a  jurisdictional  defect,  and  does  not  necessarily  vitiate  either 
the  papers  or  the  service  (Sullivan  v.  Harney,  38  N.  Y.  Civ.  Proc. 
R^-  345 ;  Evans  v.  Backer,  loi  N.  Y.,  289. 

The  attorney's  failure  to  subscribe  or  add  his  office  address  was 
held  in  Schiller  v.  Maltbie,  11  N.  Y.  Civ.  Proc.  R.,  304,  may  be 
waived  or  be  corrected  by  order  of  the  court. 

And  in  Hull  v.  Canandaigua  Electric  L.  Co.,  55  App.  Div.,  419,  it 
was  held  that  such  omission  may  be  corrected  by  amendment. 

The  requirements  of  Rule  2  were  held  in  DeLamater  v.  Havens, 
5  Dem.  Surr.,  53,  to  have  been  complied  with,  where  the  address 
given  was  in  fact  the  attorney's  office  address,  although  not  in  terms 
described  as  an  office  address  or  place  of  business. 

The  answer  was  held  in  Drucker  v.  McCallum,  21  Abb.  N.  C, 
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209,  to  be  invalid  for  the  failure  of  the  attorney  to  add  his  address 
as  required  by  Code  Civil  Procedure,  and  the  plaintiff  may  enter 
judgment  as  soon  a»  the  time  to  serve  a  valid  answer  has  expired, 
although  the  answer  served  has  not  been  returned  at  the  time  of 
entry  judgment,  but  is  subsequently  returned  and  within  twenty-four 
hours  after  its  service. 

But  in  Heidenheimer  v.  Daniel,  45  Misc,  385,  90  N.  Y.  Supp.  387, 
the  court  held  that  the  failure  of  one  who  appeared  as  defendant  in 
person  to  add  her  office  address  or  place  of  business,  was  a  mere 
irregularity  and  did  not  vitiate  the  answer  or  its  service.  In  ren- 
dering this  decision  the  court  relied  upon  Evans  v.  Backer,  loi 
K.  Y.,  ^89.  This  action  was  brought  under  the  Municipal  Court 
Act,  by  the  express  provisions  of  which,  the  provisions  of  the  Code 
Civil  Procedure  and  the  rules  and  regulations  are  made  applicable 
to  the  Municipal  Court.  The  court  said  that  the  plaintiff  might 
liave  moved  to  set  aside  the  answer,  specifying  her  grounds,  and  the 
same  might  have  been  amended  without  injustice  to  either  party. 
No  question  of  waiver  was  raised  in  the  case,  although  after  the 
service  of  the  answer,  the  case  was  adjourned,  and  on  the  a<]^oum- 
ed,  day  the  parties  appeared  and  the  plaintiffs  attorney  at  once 
moved  for  judgment  upon  the  pleadings,  which  was  denied.  After 
the  plaintiff  had  rested  her  case,  the  court  dismissed  the  complaint 
for  failure  of  proof. 

And  in  Wiggins  v.  Richmond,  58  How.  Prac.  376,  it  was  held 
that  the  omission  of  a  summons  in  an  action  to  foreclose  a  mort- 
gage to  give  the  business  address  of  the  attorney  was  not  a  juris- 
dictional defect  The  court  held  that  the  requirements  of  the  Code 
were  not  mandatory,  and  so  allowed  the  plaintiffs  attorney  to  serve 
amended  papers  within  twenty  days. 

The  indorsement  on  a  summons  giving  the  attorney's  address  as 
""New  York  City,"  without  giving  the  street  and  number,  was  re- 
garded in  Sullivan  v.  Harney,  38  N.  Y.  Civ.  Proc  R.,  345,  as  a  mere 
irregularity,  and  not  a  jurisdictional  defect  In  this  case  it  ap- 
4»eared  tfiat  the  defendant  had  actual  knowledge  of  the  office  ad- 
dress of  the  attorney  for  the  plaintiff,  and  that  he  retained  the 
summons  for  a  period  of  almost  six  months. 

It  was  held  in  Dorsey  v.  Cummings,  48  Hun,  76^  to  be  error  to 
dismiss  an  order  requiring  a  judgment  debtor  to  appear  before  a 
xeferee  for  examination,  on  the  ground  that  the  affidavit  and  order 
served  on  him  was  not  indorsed  or  subscribed  with  the  name  of  the 
plaintiff,  who  appeared  in  person,  and  his  office  address,  since  such 
omission  was  an  irregularity  occurring  after  the  order  had  been 
t»roperly  granted,  and  that  such  indorsement  was  not  necessary  up- 
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on  papers  intended  to  be  filed  or  served  prior  to  their  presentation. 
to  the  judge.  The  court  said  that  the  rule  requiring  the  oflfice  ad- 
dress, etc,  was  enacted  for  the  convenience  ot  the  opposing  party 
rnd  his  attorney. 

In  Littaner  v.  Stem,  177  N.  Y.,  233,  at  copy  of  an  order  extend- 
ing time  to  answer  a  demur,  served  on  the  plaintiff's  attorney,  did 
not  contain  the  ofiice  address  of  the  attorney  for  the  defendant 
The  attorney  for  the  plaintiff  did  not  return  the  papers  so  served, 
but  retained  them  without  objection.  The  court  held  that  a  de- 
fault judgment  entered  in  disregard  of  the  order  was  irregular  and 
void. 

In  Evans  v.  Backer,  loi  N.  Y.,  289,  which  was  an  action  upon 
an  undertaking  given  on  appeal,  it  was  contended  by  the  defendant 
that  no  written  notice  of  the  entry  of  the  order  affirming|  the  judg- 
ment appealed  from  was  served  as  required  by  Code  Civil  Pro- 
cedure, Section  1309.  It  appeared,  however,  that  a  notice  was  serv- 
ed, subscribed  by  the  attorney,  but  that  the  indorsement  did  not 
give  his  place  of  business  or  postoffice  address.  The  court  held  that 
the  omission  to  give  the  postoffice  address  as  required  by  Rule  2 
of  the  Supreme  Court  Rules  did  not  vitiate  the  papers  served.  The 
court  stated  that  since  the  provisions  of  section  1309  had  been  com- 
plied with  and  that  the  attorney  had  been  informed  of  every  par- 
ticular contemplated  by  the  statute,  the  notice  served  satisfiej  its 
object,  and  fully  performed  the  office  designated  for  it,  and  there 
is  no  justice  in  saying,  because  the  attorney  serving  the  notice  has 
disregarded  a  rule,  intended  solely  to  promote  the  convenience  of 
the  opposite  attorney,  and  having  no  reference  to  the  object  of  the 
notice,  that  a  meritorious  action  prosecuted  in  conformity  witfi 
statute  should  be  defeated.  And  the  court  further  said  that  the 
sureties,  against  whom  the  action  was  brought,  are  not  entitled  to 
claim  the  benefit  of  the  rule  regarding  the  indorsement  of  the  ad- 
dress, and  that  it  was  not  designed  for  their  protection.  In  thb 
case,  however,  the  notice  served  was  retained,  and  therefore  any 
irregularity  was  waived. 

The  Rule  of  the  Supreme  Court  (Rule  2)  which  requires  the  in- 
dorsement of  the  attorney's  post-office  address  is  strictly  enforced 
in  the  case  of  an  entry  of  judgment  where  he  undertakes  to  limit 
♦he  time  to  appeal.  Yorks  v.  Peck,  17  How.  Prac.  192;  Patterson 
v.  McCurm,  38  Hun  531.  In  the  latter  case  the  defect  in  the 
notice  was  waived. 

Thus,  in  Kelley  v.  Sheehan,  76  N.  Y.  325,  the  court  held  that  an 
omission  of  an  attorney  to  indorse  his  office  address,  as  required  by 
Rule  2,  upon  a  notice  of  the  entry  of  judgment,  served  l^  maiU 
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i^hich  was  intended  to  limit  the  right  of  appeal,  rendered  it  in- 
effectual for  that  purpose.  This  decision  was  distinguished  in  Evans 
V.  Backer,  loi  N.  Y.  289,  in  which  the  cour^  said  that  it  was  there 
(in  the  Kelley  case)  "held  that  a  notice,  upon  which  it  was  in- 
tended to  build  a  claim,  for  penalty  of  forfeiture^  must  be  regular 
in  every  respect,  and  that  in  such  a  case  the  party  should  be  held 
to  strict  practice.  The  reason  for  this  decision  (the  court  said) 
is  quite  obvious,  and  does  not  require  the  extension  of  its  principal 
to  cases  not  within  its  spirit."  But  see  statement  by  Rapallo,  J. 
in  Falker  v.  New  York,  W.  S.  &  B.  Rv  Co.,  100  N.  Y.  on  page  80. 

And  in  Kilmer  \.  Hathorn,  78  N.  Y.  228^  the  court)  held  that  the 
rotice  of  judgment  was  insufficient  to  limit  the  time  to  appeal, 
as  the  office  of  address  or  place  of  business  of  the  attorney  was 
not  given  as  required  by  Supreme  Court  Rule  2.  The  court  fol- 
lowed the  case  of  Kelly  v.  Sheehan,  supra.,  in  reaching  this  de- 
cision. 

The  Rule  of  the  Supreme  Court  (rule  2)  wlirch  requires  all 
papers  served  or  filed  to  be  indorsed  or  subscribed  with  the  name 
of  the  attorney  and  his  office  address,  was  constructed  in  Falker 
V.  New  York,  W.  S  &  B.  R.  Co.,  100  N.  Y.  86,  as  not  requiring  the 
office  address  to  be  stated  more  than  once  on  the  same  paper  or  set 
of  papers. 

Thus,  where  a  copy  of  a  judgment  is  indorsed  with  the  office 
address  of  the  attorneys  for  the  plaintiff,  it  was  held  in  Falnker  v. 
New  York,  W.  S.  &  B.  R.  Co.,  supra,  not  to  be  necessary  also  to 
indorse  the  address  on  the  notice  of  judgment  appearing  below  the 
copy  of  the  judgment,  in  order  that  the  notice  should  be  effectual 
to  limit  the  time  for  appeal. 

A  similar  decision  was  rendered  in  People  ex  rel.  Wallkill  Valley 
R.  Co.,  V.  Keator,  loi  N.  Y.  610. 

And  in  German  American  Bank  v.  CThamplin,  11  N.  Y.  Civ.  Proc 
452,  it  was  held  that  the  Code  did  not  require  the  office  address  to 
be  addead  to  a  notice  of  appearance  indorsed  on  the  back  of  a 
pleading  containing  such  address. 
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JULIUS  GAYARD  et  al.,  Appbliants,  v.  TEXAS 
CRUDE  OIL  &  MINING  CO.,  et  al..  Respondents. 

SUPBEME    COUET,   APPELLATE    DIVISION,    FlBST    DkPABT- 

MENT,  Mabgh,  1907. 
§  1013. 

Reference — compulsory—specific  performance. 

In  an  equitable  action  for  the  specific  performance  of  an  alleged 
agreement  and  for  an  accounting,  where  the  execution  of  the 
agreement  is  in- issue,  a  reference  should  not  be  ordered,  under 
Code  Civil  Procedure,  Section  10x5  which  authorizes  a  com- 
pulsory reference  in  cases  requiring  the  examination  of  a  long 
account,  and  the  plaintiffs  are  entitled  to  have  the  question  of 
their  right  to  an  accounting  determined  by  a  trial  at  Special 
Term,  before  a  reference  can  be  ordered  to  take  an  account. 

(Decided  March,  1907.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  Supreme 
Court  referring  the  action  to  a  referee.     Reversed. 

Walter  Oarrel  Low,  for  appellants. 

McLaughlin,  J. — This  action  was  brought  for  the 
specific  performance  of  an  alleged  agreement  and  for  an 
accounting.  The  answers  of  the  different  defendants  put 
in  issue  the  existence  of  the  agreement  and  the  right  of  the 
plaintiffs  to  the  relief  claimed.  After  issue  had  been 
joined,  an  order  was  made  referring  the  matter  to  a  ref- 
eree to  hear  and  determine,  and  the  plaintiffs  appeal  there- 
from. 

The  appeal  is  well  taken.  The  action  is  in  equity,  and 
the  right  to  an  accounting  depends  upon  the  existence  of 
the  alleged  agreement  and,  this  having  been  denied  in  the 
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answers  of  the  different  defendants,  it  was  the  issue  to  be 
tried.  This  issue  does  not  require  the  examination  of  a 
long  account,  or  bring  the  case  within  the  provisions  of 
the  Code  (Section  1013)  which  authorize  a  compulsory 
reference.  The  plaintiffs  are  entitled  to  have  the  question 
of  their  right  to  an  accounting  determined  by  a  trial  at 
Special  Term,  before  a  reference  can  be  ordered  to  take  an 
account  (Jones  v.  Lester,  77  App.  Div.,  174,  78  N.  Y. 
Supp.,  1000;  Leary  v.  Albany  Brewing  Co.,  66  App.  Div., 
407,  72  N.  Y.  Supp.,  657 ;  Knox  v.  Gleason,  63  App.  Div. 
99,  71  N.  Y.  Supp.,  213;  Hilton  v.  Hughes,  5  App.  Div., 
226,  39  N.  Y.  Supp.,  204;  Averill  v.  Emerson,  74  Hun. 
167,  26  K  Y.  Supp.,  650).  If  it  be  there  determined 
that  the  right  to  an  accounting  exists,  then  a  reference 
may  be  ordered. 

The  order  appealed  from,  therefore,  must  be  reversed, 
with  $10  costs  and  disbursements,  and  the  motion  denied, 
with  $10  costs.     All  concur. 
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SuPBBME  Court,  Appeli-atb  Division,  Thisd  Dbpaet- 
HBNT,  January,  1907. 

§§  1303,  1336,  2576,  2677,  2681. 

Appeal  Bond-— Power  of  Appellate  Division  to  Perfect  Appeal 
The  Appellate  Division  has  power  to  permit  an  appellant  to  file  a 
new  undertaking  or  to  do  any  other  act  necessary  to  perfect  an 
appeal  from  the  Surrogate's  G)urt,  under  Code  Civil  Procedure, 
Section  2575  which  makes  applicable  to  appeak  from  the  Surro- 
gate's Court,  the  provisions  of  Section  1503,  which  expressly 
gives  that  power  to  the  court  "in  or  to  which  the  appeal  is  taken." 
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s4ppeal^From  Surrogates  Court 

An  undertaking  given  under  Code  Civil  Procedure,  Sections  2577 
and  2581  on  an  appeal  to  the  Appellate  Division  from  a  decree  of 
the  Surrogate,  is  not  governed  by  Section  1335,  providing  for  the 
justification  of  sureties,  since  such  section  relate  only  to  appeals 
to  the  Court  of  Appeals,  and  is  not  applicable  to  the  Surrogate's 
Court,  and  so  when  an  undertaking  has  been  filed  with  the 
Surrogate  and  has  been  approved  by  him,  an  exception  to  the 
sureties  is  not  well  taken,  and  a  motion  to  perfect  an  appeal  under 
section  1503  should  be  dismissed. 

(Decided  January,  1907.) 

Motion  to  perfect  an  appeal  from  the  Surrogate's  Court. 
Denied. 

Mr.  Taylor  L,  Arms,  for  appellant. 
Mr.  Isaac  Weill,  for  respondent. 

Sbwki.l,  J. — This  is  an  application  to  perfect  an  ap- 
peal under  Section  1303  of  the  Code  of  Civil  Procedure. 
The  decree  or  order  from  which  the  appeal  was  taken 
was  entered  in  Surrogate's  Court  October  18,  1906.  The 
notice  of  appeal  was  duly  served,  and  an  undertaking  ap- 
proved in  the  surrogate's  office  October  22,  1906.  The 
undertaking  was  executed  in  conformity  with  the  provis- 
ions of  Sections  2577  and  2581  of  the  Code  of  Civil  Pro- 
cedure, which  prescribe  the  form  of  an  undertaking  to 
perfect  an  appeal  from  Surrogate's  Court,  and 
accompanying  with  an  affidavit  of  each  surety  to  the 
effect  that  he  was  a  resident  of  and  freeholder  within  the 
State,  and  worth  twice  the  sum  specified  in  the  undertak- 
ing, over  and  above  all  his  debts  and  liabilities.  On  No- 
vember 1,  1906,  the  respondent's  attorney  caused  a  notice 
of  exception  to  the  sureties  to  be  served  on  the  appellant's 
attorney,  who  thereupon  made  a  motion  to  set  aside  the 
exception.  The  motion  was  denied  by  the  surrogate  on 
the  9th  day  of  November;  and,  as  the  appellant  could  not 
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then  cause  the  sureties  to  justify  before  the  surrogate, 
within  ten  days  after  the  notice  of  exception,  and  the  re- 
spondent claimed  the  undertaking  was  not  effectual  for 
any  purpose,  application  is  made  to  perfect  the  appeal,  by 
filing  another  undertaking. 

There  is  no  force  in  the  contention  of  the  respondent 
that  this  court  has  not  the  power  to  permit  an  appellant 
to  file  a  new  undertaking,  or  to  do  any  other  act  necessary 
to  perfect  an  appeal  from  Surrogate's  Court.  That  power 
is  expressly  given  by  Section  1303  of  the  Code  of  Civil 
Procedure  to  the  court  "in  or  to  which  the  appeal  is 
taken,"  and  that  section  is  made  applicable  to  appeals  from 
Surrogates'  Courts  by  Section  2575  of  the  Code  of  Civil 
Procedure. 

We  can  find,  however,  no  authority  for  the  assumption 
of  counsel  that  the  filing  of  the  undertaking  already  given, 
and  the  service  of  the  notice  of  appeal,  did  not  perfect  the 
appeal  herein.  Section  1335  of  the  Code  of  Civil  Pro- 
cedure, which  provides  for  the  justification  of  the  sureties 
in  an  undertaking  given  to  perfect  an  appeal  within  a 
certain  time  after  notice  of  filing  and  exception  thereto, 
relates  to  appeals  to  the  Court  of  Appeals,  and  has  not 
been  made  applicable  to  appeals  from  Surrogate's  Courts. 
There  is  no  provision  in  chapter  18  of  the  Code  of  Civil 
Procedure  which  provides  a  complete  system  of  appeals 
from  orders  and  decrees  made  in  Surrogate's  Courts,  al- 
together distinct  from  the  provisions  in  reference  to  ap- 
peals from  other  courts,  nor  is  there  included  within  any 
section  of  the  Code,  made  applicable  to  proceedings  in 
Surrogates'  Courts,  a  provision  which  requires  the  sureties 
in  an  undertaking  or  bond,  given  to  perfect  an  appeal  or 
for  any  other  purpose,  to  attend  before  the  surrogate 
within  a  certain  time  and  be  examined  as  to  their  suiB- 
ciency. 

From  the  absence  of  such  provision,  it  would  seem  that 
the  Legislature  intended  to  dispense  with  that  proceeding 
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in  respect  to  all  bonds  and  undertakings  required  to  be 
given  in  Surrogates'  Courts,  and  that  the  sufficiency  of 
the  sureties  therein  should  be  determined  from  the  affi- 
davits of  justification  which  must  accompany  such  instru- 
ments and  be  subjoined  thereto  (Code  Civ.  Proc.,  Sect. 
812).  That  such  was  the  intention  of  the  Legislature  is 
also  apparent  from  the  fact  that  express  provision  is  made 
in  that  chapter  for  an  ex  parte  approval  of  all  bonds  and 
undertakings  prescribed  therein,  and  the  approval  is  made 
conclusive  proof  of  the  sufficiency  of  the  sureties,  in  that 
the  only  remedy  reserved  to  a  respondent  or  otlier  person 
interested,  if  the  sureties  are  insufficient  or  become  insolv- 
ent, is  to  apply  for  an  order  requiring  a  new  bond  or  un- 
dertaking or  new  additional  sureties  as  the  case  may  re- 
quire (Code  Civ.  Proc,  Sects.  1308,  2597).  There  is  no 
intimation  of  a  justification  or  an  allowance  of  sureties 
after  the  undertaking  has  been  approved  and  filed  in  the 
Surrogate's  office.  On  the  contrary,  there  is  a  plain  and 
explicit  declaration  in  Section  2581  of  the  Code  of  Civil 
Procedure  that  "the  filing  of  a  proper  undertaking  and 
the  service  of  the  notice  of  apppeal,  perfect  the  appeal." 
That  was  the  siibstance  and  effect  of  the  provisions  of  the 
Revised  Statutes  relating  to  appeal  from  Surrogate's 
Courts,  from  which  this  section  was  taken  (2  Rev.  St.  [li=»t 
Ed.]  p.  000,  pt.  3,  c.  9,  tit.  3,  Sec.  56 ;  2  Rev.  St.  [1st  Ed.] 
p.  610,  pt.  3,  c.  9,  tit.  3,  Sect.  108).  It  is  a  matter  in  the 
discretion  of  the  surrogate  whether  he  will  determine  the 
sufficiency  of  the  sureties  from  the  affidavits  of  justifica- 
tion, or  whether  he  will  require  the  sureties  to  attend  be- 
fore him  and  be  examined  touching  their  sufficiency,  be- 
fore approving  of  the  undertaking.  He  may  establish 
a  rule  to  regulate  the  justification  of  sureties  in  his  o\\ti 
court,  and  make  a  compliance  therewith  a  condition  of  his 
approval,  as  the  surrogate  of  New  York  has  done  (Surro- 
gates^ Rules,  16,  17) ;  but  after  he  has  approved  of  an 
undertaking  and  indorsed  his  approval  thereon,  if  is  all 
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the  Code  requires.  There  is,  then,  a  strict  compliance 
with  its  provisions,  and  the  undertaking  is  effiectual  for 
all  the  purposes  for  which  it  is  required. 

Obviously,  therefore,  the  appeal  herein  was  perfected 
when  the  appellant  served  her  notice  of  appeal  and  filed 
the  undertaking  in  the  surrogate's  office,  and  for  that 
reason  the  application  is  denied,  without  costs.  AH  con- 
cur. 


HANNAH   M.    GROSSMAN,   Respondent,   v.    WIL- 
LIAM F.  SMITH,  Appellant. 

Supreme  Coubt,  Appellate  Division,  Second  Depabt- 
MENT,  January,  1907. 

§  66. 

Attorney  and  Client — Lien — Judgment  on  Appeal. 

An  attorney  has  no  lien  tinder  Code  Civil  Procedure,  Section  IKc 
which  entitles  him  to  enter  judgment  on  appeal  against  the  plain- 
tiff, in  an  action  brought  by  the  latter  to  dispossess  the  defendant 
for  the  nonpayment  of  rent,  in  which  no  counterclaim  was  inter- 
posed and  which  was  settled  by  the  parties  while  an  appeal  was 
pending,  acting  in  good  faith  in  the  matter. 

(Decided  January,    1907.) 

Appeal  by  defendant  from  an  order  of  Ae  County 
Court  of  Nassau  County  canceling  of  record  a  judgment 
for  costs.     Affirmed. 

Mr.  Lincoln  B.  Hashing,  for  appeUant. 
Mr,  Oeorge  Wallace,  for  respondent. 

Woodward,  J. — ^Hannah  Crossman  was  the  landlord 
of  William  F.  Smith.     They  had  differences,  and  Smith 
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sued  the  respondent  in  the  Supreme  Court.  The  re- 
spondent at  the  same  time  began  a  proceeding  to  dis- 
possess the  appellant  for  the  non-payment  of  rent.  In 
this  proceeding  the  respondent  was  successful,  but  the  ap- 
pellant appealed  to  the  County  Court.  While  this  appeal 
was  pending,  Smith  expressed  a  desire  to  settle  the  differ- 
ences, resulting  in  a  settlement  in  which  Smith  paid  the 
respondent  the  sum  of  $133.33  for  back  rent,  and  for  two 
months  in  advance.  It  was  agreed  in  writing  on  the  part 
of  Smith  "that  all  suits  in  law  in  regard  to  the  above  prop- 
erty is  this  day  and  date  withdrawn  and  settled,"  and 
while  the  agreement  is  loosely  drawn,  there  can  be  no 
doubt  that  it  was  intended  as  an  adjiistment  of  the  differ- 
ences between  the  parties,  and  was  so  accepted  by  both  of 
them  in  good  faith.  Some  time  after  this  settlement  be- 
tween the  parties.  Smith's  attorney  entered  a  judgment 
on  appeal  against  Mrs.  Crossman  for  the  sum  of  $38.12 ; 
this  being  done  for  the  purpose  of  securing  his  fees,  rather 
than  from  any  doubt  as  to  the  settlement  and  its  scope, 
and  upon  this  appeal  from  an  order  setting  aside  this 
judgment,  the  appellant  urges  that  he  had  a  lien  upon  the 
cause  of  action  for  his  fees. 

There  was  no  counterclaim  involved  in  the  proceedings, 
and  there  could  not,  therefore,  be  any  statutory  lien.  No 
fraud  or  collusion  is  shown;  the  settlement  between  the 
parties  appears  to  have  been  made  and  accepted  in  good 
faith,  and  just  how  the  defendant's  attorney  could  be  en- 
titled to  have  this  judgment  stand  is  more  than  we  have 
been  able  to  discover.  The  case  of  National  Exhibition 
Co.  V.  Crane,  54  App.  Div.,  175,  6  N.  Y.  Supp.,  361 ;  167 
N.  Y.  605,  rests  upon  the  fraud  and  collusion  practiced 
on  the  defendant's  attorney,  and  has  no  relation  to  the 
facts  as  they  appear  in  the  matter  now  before  the  court, 
and  the  books  will,  we  believe,  be  searched  in  vain  for  a 
case  in  which  the  defendant's  attorney  has  been  permit- 
ted to  prosecute  an  appeal  for  the  mere  purpose  of  secur- 
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ing  his  fees,  after  the  parties  to  the  action  have  settled 
in  good  faith. 

The  order  appealed  from  should  be  affirmed,  with  costs. 
All  concur. 


EMMA  C.  BOWEN,  Appeli^t,  v.  PAULINE  LUD- 
VIK   ET  AJL.,  Respondents. 

Supreme  Coubt,  Appeli^te  Division,  Second  Depart- 
ment, April,  1907. 

§  2232. 

Courts — Municipal  Court — Jurisdiction, 

The  Municipal  Court  of  New  York  City  has  no  jurisdiction  of  an 
action  in  summary  proceedings  brought  under  Code  Civil  Proce- 
dure, Section  2232  to  remove  certain  squatters  from  land. 

(Decided  April,  1907.) 

Appeal  by  plaintiff  from  a  judgment  of  the  Municipal 
Court  of  New  York  City  dismissing  summary  proceedings 
brought  to  recover  the  possession  of  real  property.  Af- 
firmed. 

Mr.  James  T.  Pearaall,  for  appellant. 
Mr.  Jtdius  Levy,  for  respondents. 

Woodward,  J. — Summary  proceedings  were  brought  by 
the  petitioner,  under  Section  2232  of  the  Code  of  Civil 
Procedure,  to  recover  from  alleged  squatters  the  possession 
of  certain  land  in  the  borough  of  Brooklyn.  In  their  an- 
swer the  defendants  set  forth  facts  showing  that  the  title 
to  the  property  would  come  in  question,  and  if  the  proper 
practice  had  been  followed  thereupon,  pursuant  to  Sections 
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179-182  of  the  Municipal  Court  act  (Laws  1902,  p.  1544, 
c  580),  there  would  have  been  a  discontinuance  of  the 
proceedings,  and  a  new  action  could  have  been  brought 
to  determine  the  title  in  the  Supreme  Court.  The  defend- 
ants, however,  did  not  deliver  to  the  court  with  the  an- 
swer a  written  undertaking,  as  provided  by  Sections  180, 
nor  did  the  court  countersign  the  answer,  as  required  by 
Section  179 ;  but  the  petitioner  proceeded  to  trial  and  did 
not  take  advantage  of  the  defendant's  failure  to  furnish 
the  undertaking.  At  the  close  of  the  evidence,  the  court 
dismissed  the  proceedings,  with  permission  to  the  peti- 
tioner to  institute  new  proceedings. 

As  the  Municipal  Court  has  no  jurisdiction  to  deter- 
mine a  disputed  question  of  title,  and  as  the  most  that  the 
petitioner  could  properly  obtain  in  that  court  would  be  a 
discontinuance,  the  judgment  should  be  affirmed,  without 
costs.     All  concur. 


CARRIE  J.  CLARENDON,  Respondent,  v.  MILLI- 
EEN  BROS.,  INC.,  Appellant. 

Supreme  Court,  Appellate  Division,  Second  Depart- 
ment, January,  1907. 

§§  3268,  3271. 

Costs— Non-resident  Administratrix—Discretion   of  Court, 

A  non-rcsid€nt  plaintiff  appointed  in  this  state  administratrix  of  the 
estate  of  a  non-resident  decedent,  for  the  purpose  of  bringing  an 
action  in  the  courts  of  this  sUte  for  damages  for  such  decedent's 
death  by  negligence,  is  not  absolutely  required  to  give  security  for 
costs,  under  Code  Civil  Procedure,  Section  3a68»  Subd.  i,  which 
requires  non-resident  plaintiffs  to  give  security  for  costs,  where 
Subd.  4  provides  for  such  security  from  persons  suing  in  a 
representative   capacity,   but   contains   no  provision   relating  to 
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executors  and  administrators;  but  it  is  a  matter  within  the  dis- 
cretion of  the  court,  under  Code  Civil  Procedure,  Section  3271, 
which  authorizes  the  court  in  its  discretion  to  require  security 
for  costs  from  those  suing  in  a  representative  capacity,  in  elud- 
ing executors  and  administrators. 

(Decided  January,   1907.) 

Appeal  by  defendant  from  an  order  of  the  Special 
Term  of  Richmond  County  denying  a  motion  to  require 
security  for  costs.     Affirmed. 

Mr.  Louis  Cohn,  for  appellant. 

Mr,  Bumham  Kalisch,  for  respondent. 

Jenks^  J. — I  agree  with  Barrett,  J.,  in  Puraley  v.  Rodg- 
ers,  44  App.  Div.,  139,  61  IsT.  Y.  Supp.,  1015,  that  this 
plaintiff  was  not  required  absolutely  to  give  security  for 
costs  under  Section  3268  of  the  Code  of  Civil  Procedure. 
Under  Section  3271  of  that  Code  it  was  a  matter  of  dis- 
cretion with  the  court,  and  I  think  that  its  order  should 
not  be  disturbed,  inasmuch  as  it  is  within  the  rule  which 
we  laid  down  in  McNeil  v.  Merriam,  57  App.  Div.,  164, 
68  N.  Y.  Supp.,  165,  and  Davidson  v.  Bose,  57  App.  Div., 
212,  68  N.  Y.  Supp.,  316,  per  Woodward,  J.: 

"The  court  is  not  justified  in  extending  its  discretion 
to  a  case  of  tliis  character,  unless  it  is  manifest  that  there 
is  bad  faith  involved  or  some  other  serious  objections  to 
the  party  proceeding  without  the  guaranty  provided  for  by 
the  Code." 

See,  too,  2  Nichols'  New  York  Practice,  p.  1891,  and 
authorities  cited. 

McNeil's  Case,  supra,  is  cited  with  approval  in  Gmaehle 
V.  Rosenberg,  SO  App.  Div.,  542,  80  N.  Y.  Supp.,  705. 

The  order  is  affirmed,  with  $10  costs  and  disbursements. 
All  concur. 
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EDISON  ELECTRIC  ILLUMINATING  CO.,  Re- 
spondent, t>.  FRANKLIN  H.  KALBFLEISCH  CO., 
Appellant. 

Supreme  Court  Division,  Second  Depabtment,  Mabch, 

1907. 

§484. 

Pleadings — Action  on  Contract  and  Tort. 

A  cause  of  action  for  damages  for  breach  of  contract  and  another 
for  damages  for  fraud  in  inducing  the  plaintiff  to  make  such  con- 
tract, are  not  "consistent  with  each  other,"  and  therefore  can- 
not be  united  in  the  same  complaint,  under  Codt  Civil  Pro- 
cedure, Section  484,  Subd.  9,  which  allows  an  action  on  contract 
to  be  united  with  one  on  tort  when  they  are  consistent  with  each 
other. 

{Decided  March,   1907.) 

Appeal  by  defendant  from  a  judgment  overruling  a 
demurrer  to  the  complaint.     Reversed. 

Messrs.  James  W.  Prendergast  (James  C.  Bergen,  on 
the  brief),  for  apppellant. 

Mr,  L,  B.  Orant,  for  respondent. 

Gaynor,  J. — Stripping  this  complaint  of  its  verbiage 
and  making  it  lean,  we  find  a  cause  of  action  for  damages 
for  breach  of  the  contract,  and  another  for  damages  for 
fraud  in  inducing  the  plaintiff  to  make  it.  They  are  not 
"consistent  with  each  other,"  and  therefore  cannot  be 
imited  in  the  same  complaint  under  Subdivision  9  of  Sec- 
tion 484  of  the  Code  of  Civil  Procedure ;  and  that  is  the 
only  authority  for  uniting  a  cause  of  action  on  contract 
with  one  in  tort.     To  assert  one  is  to  negative  the  other, 
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and  the  plaintiff  has  to  elect  which  he  will  sue  on.  He 
cannot  sue  on  both. 

The  judgment  should  be  reversed. 

Interlocutory  judgment  overruling  demurrer  to  com- 
plaint reversed,  with  cost,  and  demurrer  sustained  with 
costs,  with  leave  to  the  plaintiff  to  plead  over  on  payment. 
All  concur. 


JOHN  DAMERS,  Respondent,  v.  MOPRIS  S.  STERN- 
BERGER, Appellant. 

§  2468. 

Execution — Supplementary  proceedings—Sale  of  Debtor^s  Realty. 

A  receiver  appointed  in  supplementary  proceedings  subsequent  to 
the  return  of  an  unsatisfied  execution,  authorized  to  sell  of  the 
judgment  debtor's  right,  title  and  interest  in  remainder  to  certain 
premises,  must  exhaust  the  remedy  by  execution  before  the 
judgment  debtor's  interest  can  be  sold  under  ^ch  authority, 
since  under  Code  Civil  Procedure,  Section  2468^  Subdiv.  i,  such 
receiver  acquires  no  title  to  real  property  nor  power  to  sell  and 
convey. 

(Decided  February,  1907.) 

Appeal  by  defendant  from  an  order  of  the  City  Court 
of  New  York  authorizing  the  sale  of  certain  of  his  prop- 
erty.    Reversed. 

Mr.  E.  M,  Wight,  for  appellant. 
Mr.  L.  A.  Oovld,  for  respondent. 

MacLean,  J. — The  defendant  judgment  debtor,  ap- 
peals from  an  order  of  the  City  Court  authorizing  and  di- 
recting the  receiver,  appointed  in  supplementary  proceed- 
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ings  subsequent  to  the  return  of  an  unsatisfied  execution, 
of  all  his  property,  right,  and  things  in  action,  to  seU  his 
estate,  right,  and  interest  in  remainder  to  certain  premises 
situate  in  the  borough  of  Manhattan,  and  contends  that 
the  remedy  by  execution  must  be  exhausted.  His  con- 
tention must  be  sustained,  for  such  receiver,  under  Sub- 
division 1  of  Section  2468  of  the  Code  of  Civil  Proced- 
ure, acquires  no  title  to  real  j^roperty  nor  power  to  sell  and 
convey  (Nat.  Bank  v.  Bussing,  147  N.  Y.,  666,  670; 
Chadeayne  v.  Gwyer,  83  App.  Div.,  403,  82  N.  Y.  Supp.,. 
198)  while  it  was  the  duty  of  the  plaintiff,  the  judgment 
creditor,  to  exhaust  his  remedy  by  execution  before  re- 
sorting to  these  proceedings  (First  Nat.  Bank  of  Canan- 
daigua  v.  Martin,  49  Hun,  571,  2  N.  Y.  Supp.,  315) ; 
otherwise  '4t  would  be  a  practical  repeal  of  the  statutes 
providing  for  the  sale  of  real  estate  under  a  judgment.''^ 
(Albany  City  Nat.  Bank  v.  Gaynor,  67  How.  Prac,  421, 
424).  The  order  should  be  reversed,  with  costs  and  dis- 
bursements. 

Order   reversed,   with  costs   and   disbursements.     All 
concur. 


JOHN  CONNOR,  Appbllant,  v.  EDGAR  W.  PHILO,. 
Respoisdent. 

Supreme  Court,  Appellate  Division,  Thibd  Dbpabp- 
MENT,  January,  1907. 

§§  549,  3347. 

Pleadings— Allegations  of  Contract  and  Tort— Surplusage, 

Where  a  complaint  contains  a  statement  of  facts  constituting  » 
cause  of  action  upon  a  contract  which  is  sustained  by  proof,  a 
recovery  is  authorized  although  the  complaint  also  contains  al- 
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legations  of  a  tort  in  support  of  which  there  is  a  total  failure  of 
proof,  since  the  allegations  of  tort  in  such  a  case  are  regarded  as 
surplausage. 

Arrest— In  Justice  Court. 

Code  Civil  Procedure,  Section  3347,  Subdivs.  4  and  5,  and  Section 
549  Subdiv.  4,  which  provide,  in  substance,  that  a  defendant  may 
be  arrested  in  an  action  on  contract  where  it  is  alleged  in  the  com- 
plaint that  he  was  guilty  of  a  fraud  in  contracting  the  liability, 
but  denying  the  plaintiffs  right  to  recover  unless  he  proves  the 
fraud,  relate  only  to  actions  in  the  Supreme  Court,  the  City 
Court  of  New  York  City,  or  a  County  Court,  but  do  not  apply 
to  an  action  in  the  Justice  Court. 

(Decided  January,  1907.) 

Appeal  by  plaintiff  from  a  judgment  in  favor  of  defend- 
ant in  an  action  for  services  rendered.     Reversed. 

The  allegations  of  the  complaint  are  as  follows : 
"First.  That  the  plaintiff  was  employed  by  the  defend- 
ant and  rendered  services  for  said  defendant  from  the 
30th  day  of  September,  1901,  to  the  Ist  day  of  May,  1902, 
at  the  agreed  compensation  of  $1.25  per  day,  and  that  the 
defendant  is  justly  indebted  to  said  plaintiff  in  the  sum 
of  $174.89  remaining  unpaid  and  due  to  said  plaintiff 
for  said  services,  together  with  interest  thereon  at  3  per 
cent.,  amounting  to  $195.89  in  all. 

"Second.  That  during  the  time  above  mentioned  def  end- 
tmt  was  under  contract  with  the  Salem  Electric  Light  & 
Power  Co.,  by  tlie  terms  of  which  contract  said  defendant 
was  to  operate  and  to  pay  for  the  labor  employed  in  the 
operation  of  the  plant  of  said  company,  located  at  East 
Greenwich,  N.  Y.,  and  was  to  receive  as  compensation 
and  pay  for  said  labor  from  the  proceeds  of  the  commer- 
cial or  private  lighting  done  by  said  company  in  the  vil- 
lage of  Salem,  N.  Y. ;  that  the  labor  of  plaintiff  above 
•described  was  performed  for  defendant  upon  the  plant  of 
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said  company^  and  in  the  operation  of  said  plant 

"Third.  That  said  defendant  did  receive  the  proceeds 
of  said  private  or  commercial  lighting  above  mentioned  as 
compensation  for  his  services  and  for  the  payment  of  the 
services  rendered  by  plaintiff  to  defendant  as  herein  set 
f orthy  and  that  defendant  has  refused  and  neglected,  upon 
plaintiff's  demand,  to  pay  plaintiff  from  the  funds  so  re- 
ceived for  the  payment  of  said  plaintiff,  and  has,  being; 
then  in  the  possession  of  said  funds  for  that  purpose, 
wrongfully  and  unlawfully  converted  and  disposed  of 
said  funds  to  his  own  use ;  that  by  reason  of  said  wrongful 
acts  of  defendant  the  plaintiff  has  sustained  damage  in 
the  sum  of  $195.89. 

"Wherefore  plaintiff  demands  judgment  against  said 
defendant  in  the  sum  of  $195.89,  together  with  the  costs 
of  this  action." 

On  the  trial  in  the  Justice's  Court  the  plaintiff  recov- 
ered a  judgment  for  the  amount  claimed.  On  appeal  ta> 
the  County  Court  this  judgment  was  reversed,  and  from 
such  judgment  of  reversal  the  plaintiff  has  appealed. 

Mr.  Ershine  C.  Rogers,  for  appellant. 
Mr.  Robert  N.  Wilson,  for  respondent. 

Chesteb^  J. — The  County  Court  was  of  the  opinioi^ 
that  the  trial  in  the  Justice's  Court  had  proceeded  on  the 
theory  that  the  action  was  one  for  conversion,  and  not 
upon  contract.  If  that  supposition  was  correct,  the  re- 
versal was  right,  as  no  cause  of  action  in  tort  was  proven* 
But  we  are  unable  to  see  from  this  record  that  the  action- 
was  tried  solely  as  one  for  conversion.  The  complaint 
in  the  first  paragraph  states  a  complete  cause  of  action 
upon  contract.  This  cause  of  action  was  supported  bv 
sufiicient  proof  upon  the  trial.  It  is  true  that  in  the- 
other  paragraphs  of  the  complaint  an  attempt  is  made  to 
state  a  cause  of  action  in  tort,  and  some  proof  upon  the 


366  CIVIL  PROCEDURE  REPORTS. 

Connor  v;.   Philo. 

trial  was  given  tending  to  support  such  a  cause  of  action, 
but  much  proof  that  was  apparently  offered  on  that  phaae 
of  the  case  was  excluded  by  the  justice,  and  there  was  a 
complete  failure  to  prove  a  cause  of  action  in  tort.  The 
Action,  therefore,  appears  to  be  clearly  within  that  class  of 
authorities  which  hold  that,  where  a  complaint  contains  a 
statement  of  facts  constituting  a  cause  of  action  upon  a 
contract  which  is  sustained  by  proofs,  a  recovery  is  au- 
thorized, although  the  complaint  also  contains  allegations 
of  a  tort  (Fowler  v.  Abrams,  3  E.  D.  Smith,  1;  Con- 
aughty  V.  Nichols,  42  N.  Y.,  83 ;  Cohn  v.  Beckhardt,  63 
Hun.  333,  18  K  Y.  Supp.,  84;  Dodge  v.  Eckert,  71  Hun, 
257,  24  N.  Y.  Supp.,  1074;  Town  of  Green  Island,  v. 
Williams,  79  App.  Div.,  266,  79  N.  Y.  Supp.,  791 ;  Booth 
V.  Englert,  105  App.  Div.,  284,  94  N.  Y.  Supp.,  700). 
The  allegations  of  tort  in  such  cases  are  regarded  as  sur- 
plusage. There  having  been  the  allegation  and  proof  of 
a  complete  cause  of  action  upon  contract,  entirely  separate 
and  distinct  from  the  attempt  to  allege  and  prove  a  cause 
of  action  in  tort,  we  think  the  judgment  rendered  by  the 
justice  was  authorized  and  should  not  have  been  disturbed. 

The  provision  of  Subdivision  4  of  Section  549  of  the 
Code  of  Civil  Procedure,  cited  by  the  respondent,  has  no 
bearing  on  the  question,  as  that  relates  only  to  actions  in 
the  Supreme  Court,  the  City  Court  of  the  City  of  I^ew 
York,  or  a  County  Court  (Code  Civ.  Proc.,  Sect.  3347, 
Subds.  4.  5),  and  the  trial  here  was  in  a  Justice's  Court. 

The  judgment  of  the  County  Court  should  be  reversed, 
and  that  of  the  Justice's  Court  affirmed,  with  costs  in  this 
court  and  in  the  County  Court  to  the  appellant.  All  con- 
cur. 
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LIZZIE   UBART,   Respondbnt,   v.   BALTIMORE   & 
OHIO  RAILROAD  CO.,  Appellant. 

SUPBSHE  COUBT^  APPELLATE  DIVISION^  SeCOND  DbPABT- 

HENT,  Mabch^  1907. 
§§  501,  1780. 

Courts^-^upreme  Court— Jurisdiction  Presumed, 

The   Supreme   Court,   being  a   court   of  general  jurisdiction,   its 

jurisdiction  is  presumed  unless  lack  of  jurisdiction  appears  on 

the  face  of  the  complaint. 

Pleadings— Residence — Defense, 

The  non-residence  of  the  plaintiff  must  be  pleaded  as  a  defense 
in  order  to  be  available  to  the  defendant!  for  that  purpose. 

Pleading — General  Denial — as  Raising  Issue  of  Residence, 
The  issue  of  non-resident  is  not  raised  by  general  denial,  where 
the  plaintiff  unnecessarily  alleged  her  residence  in  the  complaint, 
since  a  general  denial  does  not  raise  issues  or  immaterial  allega- 
tions of  the  complaint. 

Pleading — Denial  on  Information  and  Belief. 

An  answer  which  "on  information  and  belief"  denies  any  know- 
ledge or  information  sufficient  to  form  a  belief  is  not  a  good 
denial 

(Decided  March,  1907.) 

Appeal  by  defendant  from  a  judgment  of  the  Supreme 
Court  of  Westchester  County,  in  favor  of  plaintiff.  Af- 
firmed. 

Messrs.  J.  P.  Cotton,  Jr.  (H.  A.  Moore,  on  the  brief), 
for  appellant. 

Messrs.  Louis  J.  Vorhaus  (Charles  Qoldzier,  on  the 
brief),  for  respondent. 


368  CIVIL  PROCEDURE  REPORTS. 

Ubart  V.  B.  &  Q.  R.  R.  Co. 

Gaynob^  J. — It  is  claimed  by  the  api>ellant  that  tlio 
plaintiff  (now  deceased)  was  not  a  resident  of  the  State 
at  the  time  of  the  commencement  of  the  action,  and  there- 
fore could  nor  maintain  the  action  for  the  reason  that  the 
appellant  is  a  foreign  corporation  (Code  Civ.  Proe.,  Sect. 
1780).  There  was  no  such  issue  on  the  pleadings.  Our 
Supreme  Court,  being  a  court  of  general  jurisdiction,  its 
jurisdiction  is  presumed  unless  lack  of  jurisdiction  appear 
on  the  complaint  itself.  It  is  true  that  the  cx)mplaint  al- 
leged that  the  plaintiff  was  a  resident  of  the  State,  but  no 
issue  could  be  raised  thereon  by  the  denial,  because  it  was 
an  unnecessary  allegation.  It  was  no  part  of  and  there- 
fore immaterial  to  the  cause  of  action,  and  (as  is  the  every- 
day rule)  no  issue  can  be  joined  on  an  immaterial  allega- 
tion in  a  pleading  (Brown  v.  Travelers'  Life  Ins.  Co., 
21  App.  Div.,  42,  47  N.  Y.  Supp.,  263;  Linton  v.  Un- 
excelled Fireworks  Co.,  124  K  Y.,  533).  The  residence 
of  the  plaintiff  was  material  to  the  jurisdiction  of  the 
courts  not  to  the  cause  of  action.  Her  nonresidence  was 
a  defence,  and  had  to  be  pleaded  as  such  in  the  answer  to 
be  put  in  issue ;  and  the  burden  of  proof  thereon  would  be 
on  the  defendant,  as  is  the  case  with  all  defences.  It  was 
not  so  pleaded.  Xo  issue  of  fact  can  be  litigated  which 
the  pleadings  do  not  present.  The  plaintiff  could  not  be 
confronted  witli  an  issue  of  her  nonresidence  on  the  trial 
any  more  than  with  any  other  issue  of  fact  not  presented 
by  the  pleadings.  That,  if  it  happened  to  appear  on  the 
trial  by  the  plaintiff's  testimony  or  otherwise,  that  the 
plaintiff  was  a  nonresident  the  court  would  on  the  defend- 
ant's motion  have  to  dismiss  the  case,  or  could  do  so  of  its 
own  motion,  or  even  on  a  motion  before  trial,  the  facts 
being  undisputed  (Robinson  v.  Oceanic  Nav.  Co.,  112 
N.  Y.  316)  is  another  question  altogether.  We  are  now 
dealing  with  a  question  of  pleading.  A  plea  to  the  juris- 
diction for  nonresidence,  or  on  any  other  question  of  fact, 
has  to  be  made  now  as  formerly  by  the  defendant.     The 
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plea  or  defence  of  no  jurisdiction  has  not  been  abolished. 
A  party  may  not  be  surprised  by  such  a  question  on  the 
trial.  Where  jurisdiction  depends  on  a  question  of  fact, 
that  fact  must  be  made  an  issue  by  the  pleadings  in  order 
to  be  litigated,  and  as  the  fact  is  decided  so  is  the  question 
of  jurisdiction  determined  (Matter  of  City  of  Mt.  Vernon, 
34  Misc.  Rep.  225,  68  N.  Y.  Supp.,  823.)  If  such  issue 
be  not  presented  by  the  pleadings  evidence  thereon  would 
have  to  be  excluded  for  irrelevancy.  The  fact  of  residence 
is  often  a  difficult  and  close  one  and  could  not  be  litigated 
without  notice  and  preparation. 

Moreover,  the  denial  in  the  answer  of  the  allegation  of 
residence  in  the  complaint  was  not  good,  viz.,  it  was  "on 
information  and  belief"  of  any  knowledge  or  information 
sufficient  to  form  a  belief. 

The  evidence  on  the  trial  was  also  sufficient  to  uphold 
the  finding  of  the  jury  that  the  plaintiff  was  a  resident. 

The  judgment  should  be  affirmed. 

Judgment  and  order  affirmed  with  costs.     All  concur. 

Rich,  J. — I  concur  in  the  result,  but  cannot  assent  to 
the  proposition  that  nonresidence  must  be  pleaded.  The 
defendant  is  a  foreign  corporation,  and  upon  this  appeal 
contends  that  Mrs.  Ubart  was  a  nonresident  of  this  State 
at  the  time  this  action  was  commenced,  and  that  the 
trial  court  was  therefore  without  jurisdiction.  Counsel 
urges  that  it  was  incumbent  upon  the  plaintiff  to  show  by 
a  preponderance  of  the  evidence  that  the  domicile  of  John 
Ubart  (the  husband)  was  in  the  State  of  New  York  at 
the  time  the  action  was  commenced.  The  complaint  al- 
leges that  the  plaintiff  was,  at  the  time  of  the  commence- 
ment of  the  action,  a  resident  of  the  State  of  New  York. 
The  answer  consists  of  a  single  paragraph,  as  follows: 

"And  now  comes  the  defendant  above  named,  and  * 
*     *     answers  the  complaint  of  the  plaintiff  above  named, 
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and  thus  answering;  (1)  On  information  and  belief ,  de- 
nies any  knowledge  or  information  sufficient  to  form  a 
belief  as  to  the  truth  of  any  of  the  allegations  of  para- 
graphs 1  and  3  of  the  complaint  herein.'' 

It  is  true  the  answer  is  bad  as  a  denial^  and  did  not  put 
in  issue  the  residence  of  the  plaintiff  (Section  501  of  the 
Code  of  Civil  Procedure).  But  the  defendant  is  not  de- 
prived of  the  right  to  object  to  the  jurisdiction  of  the 
court  at  any  stage  of  the  action,  and,  if  it  was  made  to 
appear  that  the  plaintiff  was  a  nonresident  at  the  time  of 
the  commencement  of  the  action,  it  became  the  duty  of 
the  trial  court  to  refuse  to  proceed  further  and  to  dismiss 
the  action,  for  it  is  not  sufficient  that  a  nonresident  plain- 
tiff should  by  service  of  process  or  in  any  other  way  ob- 
tain jurisdiction  of  a  foreign  corporation.  Before  such 
an  action  can  be  maintained,  there  must  be  also  jurisdic- 
tion of  the  subject-matter,  which  cannot  be  conferred  upon 
the  court  by  consent  or  stipulation  of  the  parties,  and 
which  is  not  waived  by  a  failure  of  the  defendant  to  al- 
lege nonresidence  of  the  plaintiff  in  its  answer  (Robinson 
V.  Oceanic  Steam  Nav.  Co.,  112  N.  Y.,  315).  The  ques- 
tion of  plaintiff's,  residence  was  dependent  upon  conflict- 
ing evidence,  and  presented  a  question  of  fact  for  the  jury, 
and  their  verdict  must  be  sustained,  if  there  is  sufficient 
evidence  before  them  to  justify  their  finding.  I  think 
the  record  discloses  sufficient  evidence  to  justify  the  con- 
clusion that  Mrs.  Ubart  was,  at  the  time  of  the  commence- 
ment of  her  action,  a  resident  of  the  State  of  New  York. 

I  vote  to  affirm,  with  costs. 
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CHRISTIAN  CHRISTENSON,  Rbspondbwt,  v.  LOU- 
IS PINCUS,  AppBUJura, 

Supreme  Coubt,  Appbi.iatb  Division,  Sboohd  Dbpabt- 
MENT,  Mabch,  1907. 

§483. 

Pleadings — Separation  of  Actions. 

A  defendant  is  entitled,  under  Code  Civil  Procedure,  Section  483, 
to  have  the  causes  of  action  separately  stated  and  numbered, 
when  a  complaint  alleges  two  causes  of  action,  one  for  con- 
version, and  the  other  for  goods  sold  and  delivered. 

(Decided  March,   1907.) 

Appeal  by  defendant  from  an  order  of  the  supreme 
Court  of  Kings  County,  denying  his  motion  to  compel  the 
plaintiff  separately  to  state  and  number  the  causes  of  ac- 
tion, as  required  by  Code  Civil  Procedure,  Sect  488.  Ke- 
versed. 

Messrs.  J.  Charles  Weschler  (Sol  Rothschild,  on  the 
brief),  for  appellant. 

Mr,  Ferdinand  E.  M.  Bullowa,  for  respondent. 

Rich,  J. — The  complaint  alleges  two  causes  of  action — 
one  for  conversion,  and  one  on  contract  for  goods  sold  and 
delivered.  The  plaintiff  might  have  waived  the  tort  in 
his  pleadings,  and  then  the  action  would  have  proceeded 
as  one  on  contract.  This  he  has  not  seen  fit  to  do,  and  de- 
fendant was  entitled  to  have  the  causes  of  action  sepa- 
rated and  numbered  (Code  Civ.  Proc.,  Sect.  483).  It 
has  become  the  settled  practice  that  a  plaintiff  will  be  re- 
quired to  elect  at  the  trial  as  to  which  of  two  causes  of  ac- 
tion he  will  try,  and  that  would  have  been  quite  proper 
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in  this  case;  but  defendant  had  the  right,  at  his  option, 
before  answering,  to  move  to  have  the  causes  of  action 
separated  and  numbered,  and  plaintiff  would  have  been 
in  time,  even  upon  the  motion  to  elect,  to  waive  the  tort 
and  proceed  upon  the  one  cause  of  action.  He  failed 
to  avail  himself  of  the  opportunity  given  him  by  the 
learned  justice  at  Special  Term  to  do  this,  and  the  order 
must  be  reversed,  with  $10  costs  and  disbursements,  and 
the  motion  granted,  with  $10  costs.     All  concur. 


THEODORE  P.  SHONTS,  Respootent,  v.  EDWARD 
R.  THOMAS,  ET  ilL,,  Appellants. 

SUPBEMB  COUBT,  APPELLATE  DIVISION,  SeCOND  DEPART- 
MENT, Januaby,  1907. 

§§  870,  872,  873.     Rule  82. 

Discovery— Examination    Before     Trial— Affidavit— Statutory    Re- 
quirements. 

When  an  affidavit  for  an  order  for  the  deposition  of  the  defend- 
ants before  trial,  authorized  by  Code  Civil  Procedure,  Section 
870,  fulfils  the  requirements  of  Section  872,  Subd.  4,  which  di- 
rects that  the  affidavit  set  forth  that  the  testimony  of  the  person 
to  be  examined  is  material  and  necessary  for  the  party  making^ 
such  application,  such  party  is  entitled  to  have  the  examination 
and  the  order  for  it  must  be  granted,  pursuant  to  Section  873. 

(Decided  January,  1907.) 

Appeal  by  defendants  from  an  order  of  the  Special 
Term  of  Kings  County,  denying  a  motion  to  vacate  an 
order  for  an  examination  before  trial.     Affirmed. 

Mr.  Richard  A.  Irving,  for  appellants. 
Mr.  Herbert  W.  Fisher,  for  respondent. 


VOLUME  88.  873 


Shonts  V.  Thomas. 


Gaynob,  J. — Bj  Sections  870,  et  seq.,  of  the  Code  Civil 
Procedure  a  party  to  an  action  is  given  the  right  to  take  the 
deposition  of  an  adverse  party  before  or  during  the  trial. 
Section  872  prescribes  what  the  affidavit  on  which  an 
order  for  such  an  examination  is  asked  for  must  contain. 
Subdivision  4  thereof  requires  that  the  affidavit  "set 
forth"  that  the  testimony  of  the  person  to  be  examined 
"is  material  and  necessary  for  the  party  making  such  ap- 
plication or  the  prosecution,  and  if  the  action  is  to  recover 
damages  for  personal  injuries,  that  the  defendant  is  ig- 
norant of  the  nature  and  extent  of  such  personal  injuries." 
This  is  supplemented  by  Rule  82  of  the  General  Rules  of 
Practice,  which  requires  that  the  affidavit  "specify  the 
facts  and  circumstances"  which  show  the  examination 
to  be  "material  and  necessary." 

When  the  affidavit  fulfills  these  requirements,  as  it  does 
in  this  case,  the  party  is  entitled  to  have  the  examination ; 
the  order  for  it  "must"  be  granted  (Section  873).  The 
courts  have  no  power  or  right  to  set  up  other  requirements. 
The  code  provisions  are  plain.  They  were  designed  for 
a  useful  and  sometimes  necessary  purpose  which  should 
not  be  frustrated  but  served.  The  administration  of  jus- 
tice is  best  served  by  revelation  of  the  truth,  not  by  con- 
cealment and  surprise.  A  lawsuit  is  not  a  game  for 
sharp  advantages.  Only  good  can  come  from  bringing 
out  the  facts.  It  is  not  these  provisions  that  are  com- 
plex, but  varying  and  contrary  judicial  opinions  which 
have  construed  them  and  assumed  to  curtail  them.  These 
decisions  are  no  longer  precedents.  We  have  come  back 
to  the  simple  proposition  that  a  party  to  an  action  is  en- 
titled to  and  should  have  this  examination  of  another 
party  thereto  who  has  knowledge  of  facts  material  to  the 
issue,  for  use  on  the  trial  (Goldmark  v.  TJ.  S.  Electric 
Co.,  Ill  App.  Div.,  526,  97  N.  Y.  Supp.,  1078;  Me- 
Keand  v.  Locke,  115  App.  Div.,  174,  100  N.  Y.  Supp., 
704.) 
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The  order  should  be  afSrmed. 

Order  affirmed,  with  $10  costs  and  disbursements,  and 
stay  vacated.     All  concur. 


SEBASTIAN  ACARDO,  Appbllant,  v.  NEW  YORK 
CONTRACTING  AND  TRUCKING  CO.,  bt  ajl., 
Rbspondents. 

SUPBBICB  COUBT^  APPELLATB  DIVISION,  SbOOND  DbPABT- 

MENT,  Januabt,  1907. 
§  646. 

Pleading—Striking  out  Matter. 

Code  Civil  Procedure,  Section  545,  authorizing  the  striking  out  of 
irrelevant  and  redundant  matter  in  a  pleading,  does  not  apply  to 
a  complaint  in  an  action  for  negligent  injuries  setting  forth  both 
a  common  law  action  and  one  under  the  employer's  liability  act, 
since  the  plaintiff  has  but  one  cause  of  action,  and  whether  the 
facts  bring  his  case  within  the  employer's  liability  act,  or  whether 
he  must  rely  upon  his  common-law  rights,  must  depend  upon  the 
evidence  which  he  is  able  to  produccj  upon  the  trial. 

(Decided  January,  1907.) 

Appeal  by  plaintiff  from  an  order  requiring  an  amend- 
ed complaint.     Reversed. 

Mr.  Thomas  J.  O'Niel,  for  appellant 
Mr.  J.  C.  Toole,  for  respondents. 

Woodward^  J. — The  plaintiff  set  forth  an  action  based 
upon  the  defendant's  negligence,  alleging  various  grounds 
of  negligence,  including  common-law  grounds,  and  those 
arising  under  the  employers'  liability  act,  and  set  forth, 
as  it  is  claimed,  that  one  John  Gahler  was  in  the  de- 
fendant's employ  operating  a  dirt  train,  for  the  purpose 
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of  gaining  an  admission  of  this  fact  in  the  pleadings,  thus 
saving  the  trouble  of  proving  a  fact  which  was  involved  in 
the  case.  The  defendant  moved  for  an  order  striking  out 
as  ^'redundant  and  irrelevant"  this  allegation  in  reference 
to  Gahler,  and  the  other  allegations  involved  in  common- 
law  action,  and  the  order  appealed  from  strikes  out  these 
allegations  unless  the  plaintiff  shall  serve  an  amended 
complaint,  separately  stating  his  common-law  action,  and 
his  action  under  the  employers'  liability  act  The  plain- 
tiff appeals. 

The  plaintiff  clearly  has  but  one  cause  of  action,  and 
that  is  for  the  damages  he  has  sustained  through  the  ac- ' 
tionable  negligence  of  the  defendant,  if  such  n^ligence 
exists.  Whether  the  facts  bring  his  case  within  the  em- 
ployers' liability  act,  or  whether  he  must  rely  upon  his 
common-law  rights,  must  depend  upon  the  evidence 
which  he  is  able  to  produce  upon  the  trial,  and  we  can  see 
no  good  reason  for  a  refinement  of  the  pleadings  such  as 
is  directed  by  the  order  appealed  from.  If  the  plaintiff 
establishes  his  cause  of  action  under  the  employers'  lia- 
bility act,  the  common-law  allegations  are  mere  surplus- 
age, just  as  a  portion  of  them  would  be  if  various  com- 
mon-law grounds  were  asserted,  and  only  one  of  them 
proved. 

The  authority  of  Section  545  .of  the  Code  of  Civil  Pro- 
cedure to  strike  out  "irrelevant,  redundant,  or  scandalous 
matter"  has  not  been  understood  to  cover  a  case  of  this 
character,  so  far  as  we  have  been  able  to  discover.  On  the 
contrary,  it  was  said,  in  considering  this  provision  of  the 
Code  in  Carpenter  &  Wilcox  v.  West  &  Van  Venthuysen, 
6  IIow.  Prac,  53,  55,  that: 

"By  'irrelevant  or  redundant'  in  the  Code,  I  take  it  is 
meant,  what  is  usually  understood  as  impertinent;  for  a 
pleading  in  equity  is  impertinent,  when  it  is  stuffed  with 
long  recitals,  or  long  digressions,  which  are  altogether  un- 
necessary and  totally  immaterial  to  the  matter  in  hand." 
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And  clearly  this  is  not  such  a  case.  Here  the  plaintiff 
only  claims  to  have  a  single  cause  of  action.  It  is  based 
upon  the  negligence  of  the  defendant,  and  he  has  speci- 
fied several  different  propositions  as  to  which  the  defend- 
ant is  alleged  to  have  been  negligent,  some  of  these  con- 
stituting actionable  negligence  at  common  law,  and  some 
of  them  under  the  statute,  and  the  defendant  is  equally 
liable  in  either  event,  but  is  only  liable  for  the  single  dam- 
ages sustained  by  the  plaintiff.  Why  should  he  be  com- 
pelled to  amend  his  pleadings,  and  to  set  up  two  causes  of 
action  where  he  only  has  one,  at  the  expense  and  delay  of 
this  motion?  No  practical  reason,  no  reason  commended 
by  the  law,  appears  to  us. 

It  is  true  in  Mulligan  v.  Erie  Railroad  Company,  99 
App.  Div.,  499,  91  N.  Y.  Supp.,  60,  this  court  refused  to 
compel  a  plaintiff  to  stand  upon  his  common-law  rights, 
and  permitted  him  to  amend  his  complaint  by  setting  ap 
his  common-law  action,  and  his  action  under  the  employ- 
er's  liability  act  in  separate  counts,  but  that  was  not  t'l^ 
real  question  under  consideration  here ;  the  point  involved 
being  that  the  plaintiff  had  elected  to  stand  upon  his  com- 
mon-law rights,  and  the  court  held  that  he  was  entitled  to 
either  remedy,  and  strongly  intimated  that  his  second 
count,  under  the  employers'  liability  act,  was  all  that  was 
niecessary.  The  case  decided  no  question  involved  here,  nor 
do  we  find  that  the  question  has  been  adjudicated.  We  con- 
clude that  the  matter  directed  to  be  struck  out  properly  be- 
longs in  the  complaint,  and  that  the  plaintiff,  having  but 
a  single  cause  of  action,  may  not  be  compelled  to  plead 
two  causes,  but  that  the  allegations  of  negligence  which 
are  not  admitted  or  proved,  may  be  considered  as  surplus- 
age, and  that  the  plaintiff  has  a  right  to  submit  his  case 
upon  the  pleadings  as  they  originally  stood. 

The  order  appealed  from  should  be  reversed,  with  costs, 
and  the  motion  denied,  with  costs.     All  concur. 
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ABBIE  I.  BUKCH,  Respondent,  v.  FREDERICK  R. 
BURCH,  Appellant. 

SUPBBME  COUBT,  APPELLATE  DIVISION,  SecOND  DEPART- 
MENT, January,  1907. 

§§  1216,  1217. 

Divorce— Services    of   Process   Outside    of   State— Judgment   for 
Sum  of  Money, 

The  service  of  a  summons  and  complaint  by  mail  upon  a  defendant 
without  the  state,  is  insufficient  to  confer  jurisdiction  upon  a 
court  of  this  state  to  render  a  judgment  for  a  sum  of  money  tn 
an  action  for  divorce,  unless  jurisdiction  has  first:  been  obtained 
by  attachment,  as  required  by  Code  Civil  Procedure,  Sections 
12x6  and  1217. 

{Decided  January,  1907.) 

Appeal  by  defendant  from  an  order  of  the  Special 
Terra  of  Oswego  County,  denying  his  motion  to  vacate  an 
execution.     Reversed. 

Mr.  Louis  C.  Rowe,  for  appellant. 
Mr.  J.  Stewart  Ross,  for  respondent. 

Rich,  J. — This  is  an  appeal  from  an  order  denying  de- 
fendant's motion  to  vacate  and  set  aside  an  execution  made 
upon  the  grounds  among  others : 

"That  there  is  no  authority  in  law  authorizing  the  issu- 
ance of  said  execution  and  the  same  is  irregular  in  form 
and  substance ;  that  there  is  no  valid  judgment  upon  which 
said  execution  can  be  issued." 

We  think  the  court  had  power,  assuming  the  judgment 
to  have  been  valid,  to  make  the  order  from  which  this 
appeal  is  taken,  and  this  brings  us  to  a  determination 
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of  the  question  as  to  whether  the  judgment  was  valid, 
and  whether  its  validity  is  open  to  a  collateral  attack.  The 
action  may  be  regarded  as  one  in  rem.  The  summons  and 
complaint  were  served,  as  required  by  the  Code  of  Civil 
Procedure,  and  the  decision  of  the  court,  in  so  far  as  it 
relates  to  the  purpose  for  which  the  action  was  brought, 
is  binding  and  conclusive  between  the  parties,  and  is  not 
attacked  in  this  proceeding.  We  are  unable,  however, 
to  find  any  authority  in  this  State  for  rendering  a  judg- 
ment for  a  sum  of  money  against  a  nonresident  defendant 
upon  whom  personal  service  has  not  been  made,  without 
his  appearance,  unless  jurisdiction  has  been  obtained  by 
attachment.  Before  a  judgment  can  be  rendered,  it  must 
be  made  to  appear  that  this  formality  has  been  complied 
with  (Code  Civ.  Proc.  Sects.  1216.  1217).  The  service 
of  the  summons  and  complaint  upon  defendant  in  Chicago 
by  mail  was  not  sufficient  to  acquire  jurisdiction  to  ren- 
der a  judgment  in  the  State  of  New  York  for  a  sum  of 
money  (Pennoyer  v.  NeflF,  95  U.  S.  714;  Rigney  v.  Rig- 
ney,  127  N.  Y.,  408).  It  was  held  in  Rigney  v.  Rigney, 
supra,  that: 

"A  judgment  for  alimony  and  costs  cannot  be  suppport- 
ed  on  the  ground  that  they  are  mere  incidents  of  and 
subordinate  to  the  right  to  a  divorce,  and  the  jurisdiction 
which  is  sufficient  to  support  a  decree  changing  the  mar- 
ital status  of  the  plaintiff  will  not  necessarily  sustain  a 
judgment  for  alimony  and  costs." 

This  case  was  subsequently  reversed  by  the  Supreme 
Court  of  the  United  States  upon  another  ground.  It  is 
still  an  authority,  however,  upon  the  question  involved 
here.  The  judgment  for  costs  was  rendered  without  au- 
thority, and  is  void  as  to  the  defendant.  No  valid  force 
or  effect  can  be  given  to  any  proceeding  under  a  void 
judgment,  and  while  better  practice  might  have  been  a 
motion  to  set  aside  the  judgment,  still  the  execution  is 
open  to  attack  and  ought  to  have  been  vacated  and  set 


VOLUME  38.  879 


Bishop  V.  Hughes. 


aside  (Rowe  v.  Peckham,  30  App.  Div.,  173-176,  61  N.  T. 
Supp.,  889 ;  Johnson  v.  Manning,  75  App.  Div.,  285,  78 
K  Y.  Supp.,  96). 
The  order,  therefore,  must  be  reversed.     All  concur. 


CLENAN     BISHOP,    Respondbkt,    v.     WILLIAM 
HUGHES,  Appellant. 

SupsBME  CouRT^  Appellatb  DIVISION^  F1B8T  Depabt* 
MENT,  Febbitabt^  1907. 

§§  435  et  seq.,  445. 

Process — Substituted  Service — Grounds  for. 

An  order  for  substituted  service  under  Code  Civil  Procedure,  Sec- 
tions 435  et  seq.,  is  regular  when  made  upon  proof  that  the  plain- 
tiff made  diligent  efforts  to  serve  the  summons  upon  the  de- 
fendant, without  success,  and  that  knowledge  of  the  whereabouts 
of  the  defendant  was  persistently  refused  to  those  seeking  to 
serve  the  summons. 

Judgment— Default— Excuse. 

A  judgment  by  default  is  unexcused  within  Code  Civil  Procedure, 
Section  445,  which  provides  that  "the  defendent  or  his  represen- 
tative, must  in  like  manner,  upon  good  cause  shown,  and  upon 
just  terms,  be  allowed  to  defend,  after  final  judgment,  at  any  time 
within  one  year  after  personal  service  of  written  notice  thereof; 
or,  if  such  a  notice  has  not  been  served,  within  seven  years  after 
the  filing  of  the  judgment  roll,"  where  an  order  for  substituted 
service  was  granted  June  6th,  and  on  June  nth  the  service  was 
made,  and  on  the  following  day  a  copy  of  the  summons  and  com- 
plaint were  mailed  to  the  defendant  at  his  post  office  address, 
the  copy  being  received  on  July  7th  and  sent  by  him  to  his  at- 
torney who  admitted  that  he  received  the  same  but  alleged  that 
he  had  difficulty  in  communicating  with  the  defendant  on  account 
of  his  absence,  and  judgment  by  default  entered  on  July  20th. 


«80  CIVIL  PEOCEDURE  REPORTS. 

Bishop  V,  Hughes. 

Judgment— Default— Right  to  Defend, 

A  defendant  against  whom  a  default  judgment  had  been  entered 
should  not  be  allowed  to  defend  where  the  conceded  facts  show 
no  defense  to  the  action. 

Injunction — Removal  of  Property. 

Injunction  is  the  proper  remedy  for  the  owner  of  real  property 
to  compel  the  owner  of  personalty  stored  thereon  to  remove  the 
same  after  the  nght  of  storage  has  expired  and  the  owner  ne- 
glects to  remove  the  same ;  the  owner  of  the  realty  has  no  right 
to  destroy  the  personalty  because  of  the  failure  of  the  owner 
oi  the  latter  to  remove  the  same. 

/Decided  February,    1907.) 

Appeal  by  defendant  from  an  order  of  the  Special  Term 
of  New  York  County,  denying  a  motion  to  vacate  a  judg- 
ment entered  by  default     Affirmed. 

Mr,  Wayland  E.  Benjamin,  for  appellant. 
Mr.  Paul  Armitage,  for  respondent. 

Ingraham^  J. — We  think  the  order  for  substituted 
service  was  regular;  it  appearing  that  the  plaintiff  had 
made  diligent  efforts  to  serve  the  summons  upon  the  de- 
fendant, without  success,  and  that  knowledge  of  the  where- 
abouts of  the  defendant  was  persistently  refused  to  those 
seeking  to  serve  the  summons,  and  that,  therefore,  the 
judgment  entered  upon  the  failure  to  appear  and  answer 
was  regular.  The  order  for  substituted  service  of  the 
summons  was  granted  on  June  8,  1906,  and  on  June  11, 
1906,  the  service  was  made,  and  on  the  12th  of  June, 
1906,  a  copy  of  the  summons  and  complaint  was  mailed  to 
the  defendant  at  his  post-office  address  in  the  city  of  New 
York.  The  defendant's  manager  admits  that  he  received 
a  copy  of  the  summons  and  complaint  on  July  7th,  and 
it  was  sent  to  the  defendant's  attorney,  who  now  appears. 
The  defendant's  attorney  admits  receiving  the  summons 
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and  complaint  in  July,  but  alleges  that  he  had  difficulty  in 
communicating  with  the  defendant,  who  was  then  absent 
in  the  Catskill  Mountains ;  but  it  is  a  little  difficult  to  see 
why  there  should  have  been  any  difficulty  in  commimicat- 
ing  with  defendant  at  that  place.  At  any  rate,  the  judg- 
ment was  not  entered  until  the  20th  of  July,  at  which  time 
the  defendant  had  neither  appeared  nor  answered.  If 
there  was  any  difficulty  in  communicating  with  the  de- 
fendant, the  attorney  could  have  appeared  and  obtained 
time  to  answer.  The  default  was  thus  entirely  imexcuseJ. 
Section  445  of  the  Code  of  Civil  Procedure  provides  that : 

"The  defendant,  or  his  representative,  must,  in  like 
manner,  upon  good  cause  shown,  and  upon  just  terms,  be- 
allowed  to  defend,  after  final  judgment,  at  any  time  with- 
in one  year  after  personal  service  of  written  notice 
thereof;  or,  if  such  a  notice  has  not  been  served,  within 
seven  years  after  the  filing  of  the  judgment  roll." 

The  proposed  answer  is  made  a  part  of  the  motion  pa- 
pers; but  if,  upon  the  conceded  facts,  there  was  no  de- 
fense to  the  action,  we  do  not  think  that  the  defendant 
should  have  been  allowed  to  defend.  "We  think  it  clear 
that  the  plaintiff  was  entitled  to  the  injunction.  It  ap- 
peared without  contradiction  that  personal  property  of 
the  defendant  had  been  left  upon  property  belonging  to 
the  plaintiff,  and  that  after  the  31st  of  January  the  de- 
fendant had  no  right  to  continue  to  use  the  plaintiff's 
real  property  to  store  these  articles  of  personal  property, 
and  that,  when  the  demand  was  made,  the  defendant  was 
bound  to  remove  them.  The  plaintiff  could  not  destroy 
defendant's  property  without  subjecting  himself  to  a  claim 
by  the  defendant  for  its  value,  and  no  way  is  suggested 
by  which  the  plaintiff  could  get  rid  of  this  property  ex- 
cept by  compelling  the  defendant  to  remove  it,  and,  as  he 
had  failed  to  remove  it  when  the  plaintiff  demanded  that 
he  shoidd,  the  plaintiff's  only  relief  was  an  application  to 
a  court  of  justice  to  compel  its  removal.     The  plaintiff, 
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therefore^  had  a  right  to  apply  for  this  injunction,  and 
upon  the  conceded  facts  was  entitled  to  it 

The  plaintiff  also  asks  to  recover  $1,000  damages  caused 
hy  the  defendant's  failure  to  remove  the  property,  and 
as  to  those  damages  a  good  defense  is  interposed.  The 
plaintiff  had  obtained  a  judgment  against  the  defendant 
for  $500.  The  evidence  before  the  referee  justifying  a 
judgment  for  this  amount  is  not  satisfactory,  and,  if  the 
'plaintiff  insists  upon  enforcing  this  claim  for  damages, 
the  defendant  should  have  an  opportunity  of  defending 
that  claim.  If,  however,  the  plaintiff  is  willing  to  waive 
his  damage,  it  is  quite  clear  that  there  wiU  be  nothing  to 
try,  and  the  court  was  justified  in  denying  the  motion. 

Our  conclusion  is  that,  if  the  plaintiff  will  stipuluate 
to  strike  out  of  the  judgment  the  provision  awarding  him 
damages,  the  motion  should  be  denied,  with  $10  costs  and 
disbursements.  If,  however,  the  plaintiff  insists  upon  his 
claim  for  damages,  then  the  order  appealed  from  should  be 
reversed  and  the  motion  granted  upon  payment  by  the  de- 
fendant to  the  plaintiff  of  $65  the  taxed  costs  and  dis- 
bursements, the  judgment  already  entered  to  stand  as  se- 
curity until  the  final  trial  of  the  action,  without  costs 
of  this  appeal  to  either  party.     All  concur. 
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WILLIAM  WILLS,  bt  al..  Respondents,  v.  JAMES 
ROWLAND  &  COMPANY,  Appellant. 

Supreme  Coubt,  Appellate  Division,  Fiest  Depart- 
ment, January,  1907. 

§  525. 

Corporations— AcHons — Verifications  of  Pleadings. 

The  members  of  a  committee  appointed  by  the  directors  of  a  cor- 
poration who  were  empowered  by  the  creditors  and  stockholders 
to  name  such  a  committee  to  liquidate  the  affairs  of  the  corpora- 
tion, with  authority  to  take  any  and  all  legal  proceedings  neces- 
sary to  effect  such  liquidation,  are  officers  of  the  corporation 
within  the  meaning  of  Code  Civil  Procedure,  Section  525,  Subd. 
I,  which  provides  that  where  a  party  is  a  domestic  corporation, 
the  verification  must  be  made  by  an  officer  thereof. 

(Decided  January,  1907.) 

Appeal  by  defendant  from  an  order  of  the  Special 
Term  of  New  York  County  denying  a  motion  to  vacate  a 
judgment     Affirmed. 

Mr.  Hector  M,  Hitchings,  for  appellant. 
Mr.  Delos  McCurdy,  for  respondents. 

Inobaham,  J. — The  action  was  to  recover  upon  a  cer- 
tain promissory  note  made  by  the  defendant  to  the  Trust 
Company  of  America,  upon  which  there  was  due  $140,- 
000,  for  which  certain  stock  was  deposited  as  collateral 
security,  a  portion  of  which  was  owned  and  deposited  by 
the  plaintiffs.  Subsequently  the  plaintiffs  paid  the  trust 
company  the  amount  due  them  and  became  the  owners  of 
the  note.  This  summons  and  complaint  was  served  upon 
the  secretary  of  the  defendant  corporation  on  the  25th 
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day  of  October,  1906.  The  corporation  having  failed  to 
appear  or  answer,  judgment  was  entered  on  the  default  on 
November  17, 1906.  Subsequently,  and  on  the  27th  day  of 
November,  1906,  a  motion  was  made  by  counsel  who 
appeared  in  the  action  for  the  defendant  for  leave  to  serve 
an  answer  on  behalf  of  the  defendant,  a  copy  of  which 
was  annexed  to  the  moving  papers.  This  answer  was 
verified  by  George  C.  De  Lacy  and  Edward  L.  Lewis,  who 
state  that  they  are  a  liquidating  committee  appointed  by 
the  creditors  and  directors  of  the  defendant.  It  appears 
that,  after  the  giving  of  the  note  to  the  trust  company, 
the  creditors  and  stockholders  of  the  defendant  corpo- 
ration, including  the  plaintiffs,  signed  an  agreement  by 
which  the  corporation  was  to  be  liquidated,  and  the  board 
of  directors  were  empowered  to  appoint  a  committee  who 
should  have  full  power  and  authority  to  carry  into  effect, 
manage,  and  conduct  such  liquidation,  and  that  the  com- 
mittee was  to  have  authority  to  "take  any  and  all  legal 
proceedings  necessary  to  carry  such  liquidation  into  full 
force  and  effect." 

In  pursuance  of  this  agreement  De  Lacy  and  Lewis 
were  appointed  as  a  liquidating  committee  by  the  directors 
of  the  company,  and  after  their  appointment  and  the  com- 
mencement by  them  of  the  discharge  of  their  duties,  but 
before  the  note  became  due,  the  trust  company  demanded 
additional  security  on  the  note.  The  defendant  not  com- 
plying with  that  demand,  the  plaintiffs  paid  to  the  trust 
company  the  amount  due  on  the  note,  and  received  the 
note  and  the  stock  deposited  as  security.  I  am  inclined 
to  think  that,  under  this  agreement,  this  committee  was 
authorized  to  defend  actions  against  the  company  when 
necessary  to  properly  carry  out  its  duties  as  liquidating 
committee.  The  company  had  the  right  to  defend  the 
action,  if  it  had  a  defense.  The  complaint  was  verified, 
and  an  answer  must  be  also.  Subdivision  1  of  Section 
526  of  the  Code  of  Civil  Procedure  provides  that,  where 
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a  party  is  a  domestic  corporation,  the  verification  must  be 
made  by  an  officer  thereof.  The  question  is  presented 
whether  the  members  of  the  liquidating  committee  were 
officers  of  the  corporation  within  the  meaning  of  this  sec- 
tion of  the  Code.  They  were  authorized  by  the  agree- 
ment under  which  they  were  appointed  to  take  any  and  all 
legal  proceedings  necessary  to  carry  the  liquidation  into 
full  force  and  effect,  and  I  think  they  were,  if  necessary 
for  the  proper  performance  of  their  duties,  authorized  to 
defend  the  action  against  the  corporation,  and  were  there- 
fore "officers  of  the  corporation,"  within  that  section  (See 
Matter  of  St.  Lawrence  &  A.  R.  Co.,  133  K  Y.,  270). 

It  is,  however,  clear  that  the  answer  sets  up  no  defense. 
Assuming  that  the  trust  company  did  not  have  the  right 
to  demand  additional  security,  if  the  plaintiffs  paid  the 
note  and  received  it,  with  the  collateral  securities,  they  be- 
came the  owners  of  the  note,  and  entitled  to  enforce  it 
when  it  became  due.  The  note  was  dated  January  9^ 
1906,  and  was  payable  six  months  after  date.  It  became 
due  July  9,  1906.  The  action  was  commenced  in  Octo- 
ber, 1906.  The  note  was  therefore  due  when  the  action 
was  commenced.  The  plaintiffs  were  the  owners  of  the 
note,  and  there  does  not  seem  any  way  that  the  defendant 
can  avoid  paying  it.  The  allegation  that  the  plaintiffs 
had  converted  the  stock  deposited  as  collateral  security 
for  the  note  is  not  a  defense  to  plaintiffs'  cause  of  action.. 
It  is  not  alleged  as  a  set-off  or  counterclaim,  nor  that  it  is 
of  any  value,  nor  that  plaintiffs  have  sustained  any  dam- 


When  a  defendant  asks  to  be  allowed  to  defend  an  ac- 
tion in  which  the  judgment  has  been  entered  by  default, 
the  proposed  answer  must  set  up  a  defense;  and,  as  no 
defense  appears  in  the  proposed  answer,  I  think  the  order 
should  be  affirmed,  with  $10  costs  and  disbursements. 
All  concur ;  McLaughlin  and  Houghton^  JJ.,  in  result. 
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HUGH  K  PEACE,  Eespondbnt,  v.  JAMES  G.  WIL- 
SON, BT  AL.,  Appellants.* 

New  Yobk  Court  op  Appeals,  November,  1906. 

§  1913. 

Statutes — Procedure — Retroactive  Effect 

Statutes  relating  to  procedure  are  retroactive  and  prospective  in 
their  application  without  affirmative  provisions  to  that  effect. 

Same — Retroactive  Effect— Judgment, 

Ch.  568,  Laws  1896,  amending  Code  Civil  Procedure,  Section  1913, 
by  adding  a  third  subdivision  permitting  an  action  on  a  judgment 
for  a  sum  of  money  between  the  same  parties  when  ten  years 
have  elapsed  since  the  judgment  was  docketed,  is  retroactive  in 
effect  and  applies  to  a  judgment  docketed  before  the  enactment 
of  the  amendment. 

Courts — Change  of  Name  as  Affecting  Enforceability  of  Judgments, 

A  change  in  the  name  of  a  court  known  as  the  Marine  Court  of 
the  City  of  New  York,  to  the  City  Court  of  New  York,  does 
not  operate  so  as  to  make  a  judgment  of  former  court  unen- 
forceable, under  Code  Civil  Procedure,  Section  1913. 

(Decided  November,   1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
affirming  a  judgment  for  plaintiff  in  an  action  on  a  judg- 
ment brought  under  Code  Civil  Procedure,  Section  1913. 
Affirmed. 

Mr.  Charles  E.  Souther,  for  appellants. 
Messrs,  William  M.  Bennett  and  Victor  K.  McElheny, 
Jr.,  for  respondent. 

*See  note  at  end  of  case. 
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Edwabd  T.  Babtlbtt,  J. — This  is  an  action  upon  a 
judgment  recovered  in  the  Marine  Court  of  the  City  of 
New  York  on  November  3,  1881,  by  the  present  plaintiff, 
Hugh  K.  Peace  and  William  K.  Peace  as  partners.  The 
judgment  was  docketed  in  the  office  of  the  clerk  of  the  city 
and  county  of  New  York  the  same  day  it  was  recovered. 
William  K.  Peace  died  February  26,  1898.  The  plain- 
tiff, Hugh  K.  Peace,  is  the  owner  of  the  judgment  sued 
upon  as  surviving  partner,  as  residuary  legatee  imder  the 
will  of  William  K.  Peace,  and  as  assignee  of  the  execu- 
tors under  said  will. 

The  present  action  was  begun  September  20,  1901 ;  less 
than  twenty  years  having  elapsed  since  the  recovery  of  the 
original  judgment.  The  appellants  make  two  principal 
points  on  this  appeal:  (1)  That  the  action  is  between 
the  original  parties  to  the  judgment  sued  upon;  (2)  that 
the  plaintiff  has  not  brought  himself  within  the  provis- 
ions of  Section  1913  of  the  Code  of  Civil  Procedure  regu- 
lating actions  upon  judgments. 

We  assume,  for  the  purposes  of  this' case,  without  de- 
ciding the  question,  that  this  action  is  between  the  original 
parties,  and  governed  by  Section  1913  of  the  Code.  Prior 
to  the  year  1896  this  section  provided  that  no  action 
could  be  maintained  upon  a  judgment  for  a  sum  of  money 
between  the  same  parties  unless  either  (1)  it  was  rendered 
against  the  defendant  by  default  for  want  of  an  appear- 
ance or  pleading  and  the  summons  was  served  upon  him 
otherwise  than  personally,  or  (2)  the  court  in  which  the 
action  is  brought  had  previously  made  an  order  granting 
leave  to  bring  it  (Laws  1896,  p.  647,  c.  568,  amended  Sec- 
tion 1913)  by  inserting  the  additional  provision  that  "ten 
years  have  elapsed  since  the  docketing  of  such  judgment." 
As  this  section  now  reads,  either  one  of  three  conditions 
must  exist  in  order  to  bring  an  action  upon  a  judgment 
between  the  same  parties,  viz.:  (1)  Ten  years  have 
elapsed  since  docketing  judgment;  (2)  judgment  by  de- 
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fault,  as  already  pointed  out;  (3)  order  of  court  in  which 
action  is  brought  granting  leave.  The  plaintiff  in  this 
action  relies  upon  the  fact  that  ten  years  have  elapsed 
since  the  docketing  of  the  judgment  sued  upon.  The  de- 
fendants insist  that  the  amendment  of  1896  had  no  retro- 
active effect,  and  therefore  did  not  apply  to  the  judgment 
sued  upon,  recovered  in  November,  1881. 

It  is  the  settled  law  that  statutes  relating  to  procedure 
are  retroactive  and  prospective  in  their  application  with- 
out aflSrmative  provisions  to  that  effect.  Matter  of  Pal- 
mer, 40  N.  Y.,  561,  involved  the  enactment  that  "no  ap- 
peal to  the  Court  of  Appeals  shall  be  had  or  heard  here- 
after from  any  order  or  judgment  in  any  proceeding  under 
chapter  338,  p.  574,  of  the  Laws  of  1858."  It  was  held 
to  be  retroactive  in  its  effect,  and  applied  to  appeals  then 
pending  in  the  Court  of  Appeals  from  the  orders  men- 
tioned in  such  amendment.  In  Southwick  v.  Southwick, 
49  K  Y.,  510,  517,  Folger,  J.,  said:  "It  cannot  be  suc- 
cessfully contended,  as  a  general  rule,  that  an  act  which 
applies  only  to  the  forms  of  procedure,  and  modes  for 
attaining  or  defending  rights,  cannot  be  availed  of  in  an 
action  pending  when  it  took  effect  (Neass  v.  Mercer,  15 
Barb.,  318;  People  v.  Mitchell,  45  Barb.  208").  In 
Lazarus  v.  Metr.  E.  R.  R.  Co.,  145  N.  Y.  581,  585,  An- 
drews, C.  J.,  wrote:  "It  is  well  settled  that  the  Legisla- 
ture may  change  the  practice  of  the  court  and  that  the 
change  will  affect  pending  actions  in  the  absence  of  word? 
of  exclusion." 

In  Matter  of  Davis,  149  N.  Y.  539,  545,  Martin,  J., 
states :  "It  is  a  general  rule  that,  in  the  absence  of  words 
of  exclusion,  a  statute  which  relates  to  the  form  of  pro- 
cedure or  the  mode  of  attaining  or  defending  rights  is  ap- 
plicable to  proceedings  pending  or  subsequently  com- 
menced" (see,  also  Finch  v.  Carpenter,  5  Abb.  Pr  225; 
McCrea  v.  Village  of  Champlain,  35  App.  Div.  89,  55 
N.  Y.  Supp.,  125).     It  therefore  follows  that  the  10-year 
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provision  of  Section  1913  of  the  Code  is  applicable  to  the 
judgment  sued  upon,  and  this  action  is  maintainable. 

The  counsel  for  appellants  raises  the  additional  point 
that  the  Marine  Court  of  the  City  of  New  York  is  an  "ex- 
tinct court"  and,  therefore,  the  present  action  cannot  be 
maintained.  In  1876  the  Marine  Court  of  the  City  of 
New  York  was  made  a  court  of  record,  and  by  Laws  1883, 
p.  20,  c.  26,  there  was  enacted  "An  act  to  change  the  name 
of  the  Marine  Court  of  the  City  of  New  York  to  the  City 
Court  of  New  York,"  and  it  was  provided  that  on  and 
after  the  1st  day  of  July,  1883,  the  Marine  Court  of  the 
City  of  New  York  should  be  designated  as  the  City  Court 
of  New  York.  It  was  a  mere  change  in  the  name  of  the 
court,  and  had  no  effect  upon  proceedings  past  or  pend- 
ing. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

CuLLEN,  C.  J.  and  Wbrnbe,  Willaed  Babtlett,  His- 
cocK,  and  Chase,  JJ.,  concur.     Gray,  J.,  absent. 
Judgment  affirmed. 


Note.— Retroactive  Effect  of  Statutes,  Regulating  Procedure  in  Civil 
Cases. 

I.  Miscellaneous. 
II.  New  trials  and  appeals. 

III.  Rules  of  evidence. 

IV.  Costs. 

/.  Miscellaneous. 

The  right  to  have  controversies  determined  by  existing  rules  of 
procedure  is  not  a  vested  right.  Fish  v.  Chicago,  St  P.  &  K.  C 
R.  Co.  82  Minn.  9;  McCrea  v.  Champlain,  35  App.  Div.  89,  55  N. 
Y.  Supp.  125. 

"It  cannot  be  successfully  contended,  as  a  general  rule,"  said 
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the  court  in  Southwick  v.  Southwick,  49  N.  Y.  510,  "that  an  act 
which  applies  only  to  the  forms  of  procedure,  and  modes  of  at- 
taining or  defending  rights  cannot  be  availed  of  in  an  action 
pending  when  it  took  effect/'  Citing  Neass  v.  Mercer,  15  Barb. 
318,  and  People  v.  Mitchell,  45  Barb.  20& 

It  is  a  general  rule  that  a  law  changing  procedure  applies  to  ac- 
tions pending  when  the  statute  was  passed  as  well  as  to  actions 
subsequnetly  commenced.  Lazarus  v.  Metropolitan  EL  R.  Co.  145  N. 
Y,  581,  affirming  83  Hun,  553,  24  N.  Y.  Civil  Procedure  Report 
260,  3a  N.  Y.  Supp.  4&  Peace  v.  Wilson,  186  N.  Y.  403,  38  N.  Y. 
Civil  Precedure  Rep.  386.    Rouge  v.  Rouge,  15  Misc.  36,  affirming 

14  Misc.  421,  25  N.  Y.  Civil  Procedure  Reports.  102,  35  N.  Y. 
Supp.  836 ;  Jimeson  v.  Pierce,  78  App.  Div.  9,  79  N.  Y.  Supp  3. 

"It  would  be  a  very  inconvenient  rule,"  said  the  court  in  Lazarus 
V.  Metropolitan  El.  R.  Co.  145  N.  Y.-58i,  "tending  to  great  con- 
fusion, if  a  rule  of  practice  existing  when  an  action  is  commenced 
attaches  itself  to  the  substance  of  the  right  in  litigation  so  that  it 
could  not  be  changed,  or  that  a  law  changing  procedure  should 
be  held  inapplicable  to  subsequent  proceedings  thereto.  It  is  the 
right  of  a  party  to  have  his  case  heard  and  decided  in  the  orderly 
course  of  legal  procedure,  but  he  has  no  right  to  demand  that  the 
procedure  prescribed  when  the  action  was  commenced  should  re- 
main unchanged.  He  prosecutes  his  action  subject  to  the  power 
of  the  legislature  in  matters  of  practice  to  abrogate  rules  existing 
when  his  action  was  brought,  or  make  additional  rules,  and  all  sub- 
sequent  proceedings   will   be   governed   thereby." 

A  statute  to  expedite  litigation  or  to  prevent  a  delay  of  justice, 

15  a  remedial  statute  and  should  be  made  to  apply  to  pending  pn>- 
ceedings.  A  delay  of  justice  can  never  be  regarded  as  a  vested 
right.    Litch  V.  Brotherson,  16  Abb.  Prac.  384,  25  How.  Prac.  407. 

In  the  Lazarus  Case  the  court  held  that  a  referee,  whose  duty 
it  was,  under  Code  Civil  Procedure,  Section  1023,  to  note  in  the 
margin  of  a  proposed  statement  of  facts  presented  by  the  at- 
torney of  a  party  to  an  action  tried  before  hiitx,  the  manner  In 
which  each  proposition  was  disposed  of  by  him,  was  relieved  of 
the  performance  of  that  duty  hy  a  repeal  of  that  section  of  the 
Code  aftef  the  submission  of  a  case  to  him  and  after  the  presenta- 
tion of  proposed  findings  but  before  the  decision.  So  far  as  the 
repeal  operated  upon  the  referee,  it  simply  relieved  him  from  a 
duty  not  yet  performed,  and  which  he  was  not  bound  to  perform 
until  his  decision.  Therefore,  the  repealing  act,  as  to  him  was 
prospective  and  not  retrospective. 

A  reference  ordered  previous  to  the  enactment  of  section  273  of 
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the  Code,  passed  in  April,  1862,  which  declares  that,  unless  the  court 
shall  otherwise  order,  the  referee  shall  make  and  deliver  his  re- 
port within  sixty  days  from  the  time  the  action  shall  be  finally  sub- 
mitted, is  governed  by  the  provisions  of  such  statute,  where  the 
case  was  finally  submitted  and  the  report  signed  after  the  date 
when  the  statute  went  into  effect.  Litch  v.  Brotherson,  16  Abb. 
Prac.  384,  2$  How.  Prac.  407. 

Code  Civil  Procedure,  Section  970  providing  that  "where  a 
party  is  entitled,  by  the  Constitution,  or  by  express  provisions  of 
law,  to  a  trial  by  jury  of  one  or  more  issues  of  fact,"  the  court 
must,  on  motion,  cause  "those  issues  to  be  distinctly  and  plainly 
stated  for  trial  accordingly,"  amended  by  chap.  208,  Laws  1891, 
extending  this  right  so  as  to  embrace  all  actions  "where  one  or 
more  questions  arise  on  the  pleadings  as  to  the  value  of  property, 
or  as  to  the  damages  which  a  party  may  be  entitled  to  recover," 
was  held  in  Underbill  v.  Manhattan  R.  Co.,  21  N.  Y.  Civil  Proce- 
dure Reports,  441,  to  be  constitutional,  as  affecting  the  remedy  only, 
and  applicable  to  an  action  for  damages  to  real  property  due  to 
the  construction  of  an  elevated  railroad,  pending  when  such  amend- 
ment was  enacted. 

And  Code  of  Civil  Procedure,  Section  1913,  amended  by  chap. 
568^  .Laws  1896,  by  adding  a  third  subdivision  permitting  an  action 
on  a  judgment  for  a  sum  of  money  between  the  same  parties  when 
ten  years  have  elapsed  since  the  judgment  was  docketed,  was  held 
in  Peace  v.  Wilson,  38  N.  Y.  Civil  Proc.  Rep.,  386~to  be  retroactive 
in  effect  and  applies  to  a  judgment  docketed  before  the  enactment 
of  the  amendment. 

A  statute  providing  that  no  judgment  in  actions  upon  contracts 
shall  be  entered  by  default  or  otherwise,  in  any  court,  against  the 
corporation  of  New  York,  except  upon  proofs  in  open  court  that 
the  amount  sought  to  be  recovered  still  remains  unexpended  in 
the  city  treasury,  was  applied  in  Tribune  Asso.  v.  New  York,  48 
Barb.  240,  td  actions  commenced  prior  to  its  passage,  as  well  as  to 
those  instituted  afterwards. 

Code  of  Civil  Procedure,  Section  71  prohibiting  actions  to  be 
brought  on  judgments  without  an  order  from  the  court,  was  held 
in  Finch  v.  Carpenter,  $  Abb.  Prac.  225,  to  be  applicable  to  judg- 
ments recoverable  before  the  adoption  of  the  Code. 

And  this  doctrine  was  applied  in  Matter  of  Davis,  149  N.  Y. 
539,  affirming  91  Hun,  53,  36  N.  Y.  Supp.  822,  in  which  it  was  held 
that  the  method  of  procedure,  in  a  proceeding  for  the  ascertain- 
ment and  determination  of  a  transfer  or  inheritance  tax,  is  con- 
trolled by  thti  statute  on  the  subject  in  force  at  the  time  of  the  in- 
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stitution  of  the  proceeding,  although  the  tax  itself  and  the  rights 
of  the  parties  are  controlled  by  an  earlier  law. 

The  principal  established  in  the  foregoing  cases  was  followed 
in  Dickerson  v.  Cook,  i6  Barb.  509,  in  which  it  was  held  that  Code 
Civil  Procedure,  Section  292,  authorizing  the  examination  of  a 
judgment  debtor,  upon  the  return  unsatisfied  of  an  execution 
issued  against  him,  applied  to  cases  where  the  execution  was  is- 
sued before  the  Code  took  effect,  as  well  as  to  executions  issued 
afterwards. 

//.  New  Trials  and  Appeals. 

The  right  of  appeal  is,  as  a  general  rule,  governed  by  the  law 
applicable  thereto  in  force  when  final  judgment  was  rendered. 
Lake  v.  Gibson,  3  How.  Prac  420;  Tilley  v.  Phillips,  3  How.  Prac. 
364;  Ely  v.  Holton,  15  N.  Y.  395;  BoUes  v.  Duff,  55  Barb.  313,  38 
How.  Prac.  492,  7  Abb.  Prac.  N.  S.  385;  People  ex  rel.  Coon  v. 
Gilbert,  3  Code  Rep.  181 ;  Dunlop  v.  Edwards,  3  N.  Y.  341,  3  Code 
Rep.  97;  Kepler  v.  Rinehart,  162  Ind.  504;  Rivers  v.  Cole,  38  Iowa, 

677. 

In  Farmers'  Loan  &  T.  Co.  v.  Carroll,  4  How.  Prac.  211,  the 
court  said  that  in  all  actions  where  the  suit  was  commenced  be- 
fore the  Code^  and  determined  afterwards,  the  parties  must  govern 
themselves  on  appeal  as  far  as  can  be  practicable  by  the  new  ma- 
chinery, but  where  that  will  not  answer  the  purpose,  the  parties 
are  at  liberty  to  resort  to  the  former  practice  unless  that  course 

An  appeal  in  an  action  for  personal  injuries  pending  before  the 
Court  of  Appeals  when  Chap.  559,  Laws  1896,  amending  Code  Civil 
Procedure,  Section  191,  limiting  appeals  from  a  judgment  of 
affirmance  hereafter  rendered  in  actions  for  personal  injuries  when 
the  decision  of  the  Appellate  Division  is  unanimous,  is  controlled 
by  such  amendment  although  the  decision  of  the  Appellate  Division 
upon  which  the  judgment  was  rendered  was  made  prior  to  the 
amendment.  The  court  said  that  a  decision)  of  the  Appellate  Divi- 
sion was  not  a  judgment.  Ninedorff  v.  Manhattan  R.  Co.  150  N. 
Y.  276,  dismissing  appeal  from  4  App.  Div.  46,  38  N.  Y.  Supp. 
690. 

A  similar  doctrine  was  applied  in  Croreno  v.  Atlantic  Ave.  R. 
Co.  150  N.  Y.  225,  dismissing  appeal  from  5  App.  Div.  623. 

An  amendment  to  the  Street  Opening  Law,  by  sect.  988  of  the 
charter  of  Greater  New  York,  expressly  allowing  an  appeal  to 
the  Appellate  Division  by  any  party  aggrieved  by  the  report  of  the 
commissioners  of  estimate  or  condemnation  proceedings  for  the 
opening  of  streets,  when  confirmed,  applies  to  matters  of  practice 


VOLUME  38.  393 


Peace  v.  Wilson  et.  al. 


only,  and  therefor  allows  an  appeal  from  an  order  confirming  such 
report  in  a  condemnation  proceeding  begun  before  the  passage  of 
such  amendment.  Matter  of  Commrs.  of  Public  Works,  iii  App. 
Div.  28s,  97  N.  Y.  Supp.  503,  affirmed  in  185  N.  Y.  391. 

An  appeal  taken  before  the  Revised  Statutes  went  into  effect, 
and  dismissed  for  a  variance  between  the  amount  of  the  judg- 
ment and  the  amount  of  the  bond,  may  be  amended  under  the 
Revised  Statutes,  which  provide  that  no  appeal  shall  be  dismissed 
on  account  of  any  informality  or  other  imperfection  in  the  bond, 
if  the  appellant  and  his  sureties  consent  to  amend,  or  if  another 
sufficient  bond  is  filed.  People  ex  rel.  Furgeson  v.  Herkimer, 
4  Wend,  206. 

But  an  amendment  to  the  Code  providing  that  "no  appeal  to  the 
Court  of  Appeals  shall  be  had  as  heard  hereafter  from  any  order, 
or  judgment  in  any  proceeding  under  Chap.  388,  of  the  Laws  of 
1858,"  was  construed  in  Matter  of  Palmer,  40  N.  Y.  561,  to  be 
retroactive  in  operation  and  applied  to  appeals  then  pending  in  the 
Court  of  Appeals  from  orders  mentioned  in  such  amendment. 
Such  an  amendment  was  held  not  to  be  in  conflict  with  the  Con- 
stitution, but  within  the  power  of  the  legislature. 

And  a  statute  authorizing  the  bona  fide  holder  of  negotiable 
bonds  placed  in  circulation  by  the  misfeasance  of  a  public  officer, 
whose  right  of  recovery  thereon  "has  been  or  shall  be  determined 
by  the  judgment  of  a  court  of  competent  jurisdiction"  to  bring 
an  action  against  such  officer,  and  further  providing  that,  in  any 
suit  on  such  bonds  any  party  shall  have  a  rights  appeal,  though 
the  amount  involved  be  less  than  $500,  was  held  in  Germania  Sav. 
Bank  v.  Suspension  Bridge,  159  N.  Y.  362,  to  confer  no  right  of 
appeal  from  a  judgment  for  less  than  $500  which  had  become  final 
before  such  statute  was  passed,  since  to  give  the  statute  a  retro- 
active effect  would  operate  in  this  instance  to  deprive  the  defend- 
ant of  a  vested  property  right. 

And  a  statute  limiting  the  time  to  bring  writs  of  error,  was  con 
strued  in  Watkins  v.  Haight,  18  Johns.  138,  to  apply  to  such 
judgments  only  as  were  rendered  previous  to  its  adoption.  A 
similar  decision  was  rendered  in  Bay  v.  Gage,  36  Barb.  447,  with 
reference  to  new  trials  in  egectment  actions. 

The  right  of  appeal  from  a  default  judgment  of  the  Municipal 
Court  of  New  York  City,  abrogated  by  sect.  257,  chap.  580,  Laws 
1902,  was  preserved  by  sect.  361,  as  to  pending  appeals.  Johnson 
V.  Manning,  80  App.  Div.  368,  80  N.  Y.  Supp.  738. 

///.  Rules  of  Evidence. 
Rules  of  evidence  are  at  all  times  subject  to  modification  and 
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control  by  the  legislature,  and  dianges  thus  made  be  made  ap- 
plicable to  existing  causes  of  action.  Howard  t.  Moot,  64  N. 
Y.  362;  Tabor  v.  Ward,  83  N.  C  291. 

Thus,  a  statute  making  husband  and  wife  competent  witnesses, 
except  in  certain  instances,  for  or  against  each  other  in  actions 
between  them,  was  held  in  Southwick  v.  Southwidc,  49  N.  Y.  510, 
to  apply  to  an  action  for  an  alleged  balance  pending  when  such 
statute  was  passed. 

A  similar  decision  was  rendered  in  Wilson  v.  Wilson,  86  Ind. 
472. 

In  an  action  on  a  contract,  the  competency  of  a  witness  to 
testify  with  reference  to  the  contract  is  to  be  determined  by  the 
law  in  force  at  the  time  of  trial,  regardless  of  the  competency  of 
the  witness  at  any  prior  time.    Tabor  v.  Ward,  83  N.  C.  291. 

A  section  of  the  (old)  Civil  Code  defining  who  are  competent 
witnesses,  was  held  in  Neass  v.  Mercer,  15  Barb.  318^  to  apply  to 
actions  on  contracts  made  before  that  section  was  passed.  The 
court  said  that  such  a  statute  cannot  be  regarded  as  in  any  way 
impairing  the  obligation  of  the  contract. 

A  Massachusetts  statute  (St  1898^  c.  535)  providing  that  "no 
declaration  of  a  deceased  person  shall  be  excluded  as  evidence  on 
the  ground  of  its  being  hearsay,  if  it  appears  to  the  satisfaction  of 
the  judge  to  have  been  made  in  good  faith,  before  the  begtnnmg 
of  the  suit  and  upon  the  personal  knowledge  of  the  declarant,"  was 
construed  in  Stocker  v.  Foster,  178  Mass.  591,  so  far  as  civil 
cases  are  concerned,  to  apply  to  causes  of  action  which  accrued 
before,  as  well  as  after  its  passage,  since  it  deals  only  with  a  rule 
of  evidence. 

And  a  Minnesota  statute  (ch.  Laws  1899)  making  all  records 
and  surveys  made  by  the  engineering  department  of  any  municip- 
ality in  the  state,  prima  facie  evidence  in  any  proceeding  in  alt 
courts  of  the  state  of  the  correctness  of  the  statements  therein 
made,  was  construed  in  Fish  v.  CThicago,  St.  P.  &  K.  C.  R.  Co. 
82  Minn.  9,  to  be  applicable  to  pending  actions,  since  such  statute 
Goes  not  create  new  rights,  nor  take  away  vested  ones,  but  simply 
declares  a  rule  of  evidence. 

A  statute  (Act  of  Apr.  17th  1816)  providing  that  possession  of 
a  bill,  note  or  ticket  in  the  form  of  a  bank  bill  or  note,  shall  be 
deemed  prima  facie  evidence  that  the  holder  paid  value  therefor,, 
is  remedial  in  character  and  operates  so  as  to  afford  relief  to 
holders  of  bills  which  are  dated  anterior  to  the  statute.  Throop 
V.  Cheeseman,  16  Johns.  264. 

An  Indiana  statute  providing  that  in  actions  for  damages  for 
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regligent  injuries,  it  shall  not  be  necessary  for  the  plaintiff  to 
allege  or  prove  want  of  contribntory  negligence  on  the  part  of  the 
person  injured,  and  that  contributory  negligence  shall  be  a  matter 
of  defense,  was  held  in  Southern  Indiana  R.  Co.  v.  Peyton,  157 
Ind.  690,  to  be  valid  and  applicable  to  actions  brought  after  the 
passage  of  the  statute,  although  the  cause  of  action  arose  prior 
thereto. 

But  an  Ohio  statute  (87  Ohio  Laws  P.  149)  adopted  April  2^ 
1890,  providing  that  it  shall  be  unlawful  for  any  corporation 
knowingly  or  negligently  to  use  any  car  which  is  defective,  and  If 
any  employee  of  such  corporation  shall  receive  injury  by  reason 
of  such  defect,  such  corporation  shall  be  deemed  to  have  had 
knowledge  of  such  defect  before  and  at  the  time  of  the  injury, 
and  when  the  fact  of  such  defect  shall  be  made  to  appear  on  the 
trial  of  an  action  for  personal  injuries  resulting  from  such  de- 
fect, the  same  shall  be  prima  facie  evidence  of  negligence — was  held 
in  Cincinnati,  H.  &  R.  R.  Co.  v.  Hedges,  63  Ohio  St.  339,  to  be 
inapplicable,  at  least  in  absence  of  a  special  provision  to  that 
effect,  to  a  cause  of  action  for  personal  injuries  due  to  a  defective 
car  brake,  which  arose  November  23rd  1889.  The  court  said  that 
it  was  against  the  policy  of  the  law  of  Ohio  to  give  a  statute 
retroactive  effect,  although  remedial  in  character,  unless  the  act 
contains  an  express  provision  to  that  effect. 

And  a  statute  which  changes  the  rules  of  evidence  relating  to 
the  execution  of  wills,  cannot  be  given  a  retroactive  effect,  but 
wills  must  be  proven  as  the  statute  required  at  the  time  of  their 
execution.    Giddings  v.  Turgeon,  58  Vt  106. 

So,  an  exception  to  the  evidence  of  a  witness,  who  was  incom- 
petent to  testify  under  the  law  as  it  existed  at  the  time  the  evidence 
was  received,  is  not  defeated  by  the  subsequent  enactment  of  a 
statute  making  such  testimony  competent.  Woodrow  v.  Mans- 
field, 106  Mass.  112. 

IV,  Costs. 

It  is  well  settled  that  there  can  be  no  vested  right  in  costs 
auring  the  pending  of  a  suit,  and  therefore  the  right  to  recover 
them,  and  the  amount  to  be  recovered,  depends  on  the  statute  in 
force  at  the  time  of  the  termination  of  the  proceeding.  Matter 
of  Mace,  4  Readf.  325;  Crary  v.  Norwood.  5  Abb.  Prac.  219; 
Traver  v.  Kip,  4  Abb.  Prac.  358;  Rich  v.  Husson,  i  Duer,  617; 
McCann  v.  Bradley,  15  How.  Prac.  79;  Fargo  v.  Helmer,  43  Hun, 
17;  Ackley  v.  Tarbox,  19  Abb.  Prac  119;  Supervisors  v.  Briggs,. 
3  Denio,  173;  Cooper  v.  North,  i  How.  Prac  59. 
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Costs  may  be  taxed  under  the  act  of  1844,  if  taxed  since  that 
act  went  into  effect,  although  the  suit  was  commenced  prior  to 
the  enactment  of  that  statute.  Van  Valkenburgh  v.  Van  Alen,  i 
How.  Prac.  86. 

It  was  held  in  Matter  of  Mace,  4  Redf.  325  that  costs  in  a  pro- 
ceeding in  the  Surrogate's  Court,  begun  before  the  adoption  of 
the  sections  of  the  Code  of  Civil  Procedure  on  that  subject  but 
settled  afterwards,  are  to  be  determined  by  the  provisions  of  those 
sections  of  the  Code.  In  this  instance  the  allowance  of  costs  was 
discretionary  with  the  Surrogate,  and  therefore  no  right  to  them 
accrued  until  they  were  awarded  by  the  Surrogate. 


RASTUS  S.  RANSOM,  et  al..  Respondents,  v.  ROB- 
ERT L.  CUTTI]S^G,  Appellant. 

Court  of  Appeals,  May,  1907. 

§74. 

Attorney  and  Client— Agreement  for  Half  of  Money, 

The  mere  fact  that  an  attorney  was  to  receive  ten  per  cent  of 
the  recovery  in  a  will  contest,  does  not  render  the  agreement  un- 
conscionable, in  the  absence  of  proof  that  it  was  induced 
by  fraud,  or  that  the  compensation  provided  for  was  so  exces- 
sive as  to  evince  a  purpose  to  obtain  an  improper  or  undue 
advantage. 

Attorney  and  Client — Champertous  Agreement, 

An  agreement  is  not  champertous  within  the  meaning  of  Code 
Civil  Procedure,  Section  74,  which  provides  that  an  attorney 
shall  not  before  or  after  action  brought  promise  or  procure  to 
be  promised  a  valuable  consideration  to  any  person  as  an  in- 
ducement to  placing  in  his  hands  a  demand  of  any  kind  for  the 
purpose  of  bringing  an  action  thereon,  by  the  terms  of  which 
agreement  a  disinherited  son  voluntarily  and  at  his  own  in- 
stance retained  attorneys  to  oppose  the  probate  of  his  father's 
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will  or  to  effect  a  settlement,  agreeing  to  pay  them  one  half  of 
the  recovery  in  either  case,  and  by  which  the  attorneys  agreed 
not  to  call  upon  him  "for  any  sum  or  sums  to  pay  the  necessary 
disbursements  required  in  the  said  proceedings/' 

Attorney  and  Client — Purpose  of  Code  Civ.  Proc.  Sect.  74. 

The  purpose  of  Code  Civil  Procedure,  Section  74,  is  to  prevent 
an  attorney  from  encouraging,  instigating  or  promoting  ill-feel- 
ing or  strife,  and  thereby  securing  the  ownership  or  control  of 
a  demand  of  any  kind  for  the  purpose  of  bringing  an  action 
thereon. 

(Decided  May,   1907) 

Appeal  from  a  judgment  of  the  Appellate  Division, 
First  Department,  which  affirmed  judgment  in  an  action 
to  establish  an  attorney's  claim  to  a  recovery.     Affirmed* 

Mr.  Franklin  Bartlett,  for  appellant. 
Mr.  Wm.  H.  Hamilton,  for  respondents. 

Edward  T.  Babtlett^  J. — The  opinions  of  the  learned 
courts  below  have  dealt  with  this  case  in  a  very  satisfac- 
tory manner,  and  we  would  not  be  disposed  to  continue 
the  discussion  were  it  not  for  the  fact  that  a  question  of 
practice  is  presented  requiring  consideration. 

The  written  agreement  of  retainer  between  the  plain- 
tiffs and  the  defendant,  Robert  L.  Cutting,  and  wife,  is 
not  incorporated;  in  extenso,  in  the  findings  of  the  trial 
court.  The  substance  of  this  agreement  is  found  with  at 
least  one  important  exception.  The  provision  that  the 
plaintiffs  "shall  not  call  upon  said  Robert  L.  Cutting  (third) 
for  any  simi  or  sums  of  money  to  pay  the  necessary  dis- 
bursements required  in  the  said  proceedings"  is  not  ex- 
pressly found.  The  counsel  for  plaintiffs,  respondents, 
insists  that  the  facts  as  found  are  the  sole  basis  for  ap- 
pellant's discussion  here.  The  counsel  for  appellant  Cut- 
ting argues  that  the  agreement  must  be  deemed  as  found 
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in  its  entirety  by  reason  of  the  fact  that  it  ia  a  part  of 
the  pleadings  constantly  referred  to  in  the  progress  of  the 
case  through  the  courts  and  is  printed  in  full  at  least  three 
times  in  the  record.  This  omitted  clause  of  the  agreement 
and  any  other  provision  thereof  not  expressly  found  can- 
not be  read  into  the  findings  as  they  stand. 

The  learned  counsel  for  appellant  bases  his  main  argu- 
ment upon  the  fact  that  the  plaintiffs  were  not  to  call  upon 
the  defendant  Cutting  for  any  sum  or  sums  of  money  to 
pay  the  necessary  disbursements  required  in  the  said  pro- 
ceedings. If  the  respondents  were  in  a  position  where  it 
was  necessary  to  insist  upon  the  strict  construction  of  the 
findings,  there  would  be  no  answer  to  the  point  they  have 
raised  that  this  important  omitted  clause  is  not  before  us. 
On  the  argument  and  in  the  brief  of  respondents'  counsel 
it  was  suggested  that  this  court  look  carefully  through  the 
record,  notwithstanding  the  unanimous  decision  of  the 
Appellate  Division,  to  ascertain  the  real  merits  of  the 
controversy.  We  have,  therefore,  concluded  in  rendering 
our  decision  in  favor  of  the  respondents  to  consider  the 
omitted  clause,  giving  it  the  full  force  and  effect  as  if 
embodied  in  the  findings. 

It  is  not  necessary  at  this  time  to  consider  in  detail 
the  findings  of  the  trial  court  and  the  conclusions  flowing 
therefrom,  for  this  point  has  been  so  thoroughly  discussed 
in  the  opinions  of  the  courts  below  that  it  would  be  mere 
repetition. 

Two  main  points  are  argued  in  support  of  this  appeal : 
(1)  That  the  agreement  of  retainer  is  unconscionable  and 
ought  not  to  be  enforced  in  a  court  of  equity;  and  (2) 
that  the  agreement  is  champertous  under  Section  74  of  the 
Code  of  Civil  Procedure.  In  regard  to  the  contract  being 
unconscionable  and  non-enforceable,  it  is  a  sufficient  an- 
swer to  say  that  this  question  is  disposed  of  in  favor  of 
the  respondents  by  the  unanimous  decision  of  the  Appel- 
late Division.     There  is,  however,  a  further  answer  to 
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the  suggestion  in  the  rule  recently  restated  by  this  court 
in  Matter  of  Fitzsimmons,  174  N.  Y.  15,  as  follows: 
The  mere  fact  that  the  attorney  was  to  receive  one-half  of 
the  recovery  does  not  render  the  agreement  imconsciona- 
ble,  in  the  absence  of  proof  that  it  was  induced  by  fraud, 
or  that  the  compensation  provided  for  was  so  excessive  as 
to  evince  a  purpose  to  obtain  an  improper  or  undue  ad- 
vantage. This  appeal  is  presented  upon  the  plaintiff's 
<5a8e,  the  defendant  Cutting  having  offered  no  evidence. 
The  counsel  for  appellant  argued  with  great  earnest- 
ness and  ability  that  this  agreement  of  retainer  is  in  vio- 
lation of  Section  74  of  the  Code  of  Civil  Procedure  and 
is  champertous.  The  material  portion  of  that  section 
reads  as  follows:  "An  attorney  or  counsellor  shall  not, 
by  himself,  or  by  or  in  the  name  of  another  person,  either 
before  or  after  action  brought,  promise  or  give,  or  pro- 
cure to  be  promised  or  given,  a  valuable  consideration  to 
any  person,  as  an  inducement  to  placing,  or  in  considera- 
tion of  having  placed,  in  his  hands,  or  in  the  hands  of 
another  person,  a  demand  of  any  kind,  for  the  purpose  of 
bringing  an  action  thereon."  There  is  no  finding  and  no 
evidence  in  this  case  tending  to  establish  any  fact  that 
would  bring  the  plaintiffs  by  virtue  of  the  agreement  of 
retainer  within  the  provisions  of  this  section.  It  is  found 
in  substance  that  the  plaintiffs  were  and  are  engaged  in  the 
practice  of  the  law  in  the  city  of  New  York,  and  that 
Bastus  S.  Bansom  was  a  member  of  that  firm  during  the 
transactions  involved  in  this  action;  that  Bobert  L.  Out- 
ting,  the  father  of  the  defendant,  Bobert  L.  Cutting,  de- 
parted this  life  on  the  13th  of  January,  1894,  leaving  a 
large  estate,  a  will,  and  certain  codicils ;  that  said  deceased 
was  vested  with  a  power  of  appointment  by  will  in  re- 
spect to  a  half  of  his  father's  estate,  the  defendant's  grand- 
father, which  he  assumed  to  exercise;  that  the  defendant 
Cutting  was  disinherited  by  his  father  from  any  partici- 
pation in  his  estate  or  that  of  his  grandfather ;  that  shortly 
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after  the  death  of  his  father  the  defendant  Cutting  by  a 
written  instrument  dated  February  1,  1894,  duly  retained 
and  employed  the  plaintiffs  and  their  law  firm  to  act  as 
his  attorneys  and  counsel  to  make  objections  to  and  in 
contesting  the  probate  of  the  will  and  codicils  of  his  father. 
The  evidence  fully  sustains  these  findings  and  establishes 
the  fact  that  the  plaintiffs  were  voluntarily  retained  by 
the  defendant  Cutting. 

This  agreement  of  retainer  must  be  regarded  as  a  con- 
tract for  the  compensation  of  the  plaintiffs  who  were  re- 
tained  to  appear  for  a  disinherited  son  whose  only  hope 
was  to  contest  the  probate  of  his  father's  will  and  codicils, 
thereby  setting  aside  those  instruments,  or  failing  in  that, 
to  secure  a  settlement  that  would  permit  him  to  receive 
some  portion  of  his  father's  estate.  This  latter  result 
was  realized,  the  defendant  Cutting  receiving  $30,000  in 
cash  and  an  annuity  of  $4,000  to  continue  during  his 
natural  life.  This  annuity  was  secured  to  him  by  the 
deposit  of  $95,000  in  the  defendant  trust  company.  The 
agreement  of  retainer  provided  that  the  plaintiffs  were 
to  receive  ten  per  cent,  of  the  moneys  realized  on  a  settle- 
ment if  less  than  $50,000.  On  the  payment  to  the  de- 
fendant Cutting  of  the  sum  of  $30,000,  he  at  once  paid 
the  plaintiffs  ten  per  cent,  thereof — $3,000 — and  for  some 
eight  years  he  paid  the  ten  per  cent  on  his  annuity.  We 
have  here  a  ratification  of  the  agreement  of  retainer,  of 
the  results  achieved  thereunder,  and  a  repudiation  after 
years  of  acquiescence.  It  is  clear  under  this  state  of  facts 
that  Section  74  of  the  Code  of  Civil  Procedure  has  no  ap- 
plication. 

The  counsel  for  defendant  Cutting  seeks  to  bring  this 
agreement  of  retainer  under  the  condemnation  of  the 
section  in  question  by  the  argument  that  the  provision 
therein,  to  the  effect  that  the  plaintiffs  would  not  call 
upon  the  defendant  Cutting  "for  any  sum  or  sums  of 
money  to  pay  the  necessary  disbursements  required  in  the 
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said  proceedings,"  is  the  giving  of  a  valuable  considera- 
tion to  the  defendant  Cutting  as  an  inducement  to  enter 
into  the  contract.  In  other  words,  the  counsel  likens  the 
case  at  bar  to  many  that  have  been  argued  in  this  court, 
where  it  was  decided  that  a  lawyer,  agreeing  with  his 
client  to  bring  an  action  and  pay  all  the  expenses  thereof 
in  consideration  of  receiving  a  portion  of  the  recovery, 
was  in  violation  of  the  section  in  question.  The  purpose 
of  Section  74  of  the  Code  of  Civil  Procedure  is  to  pre- 
vent an  attorney  from  encouraging,  instigating  or  pro- 
moting ill  feeling  and  strife,  and  thereby  securing  the 
ownership  or  control  of  a  demand  of  any  kind  for  the 
purpose  of  bringing  an  action  thereon.  The  contract  be- 
fore us  providing  for  compensation  of  plaintiffs  in  de- 
fending the  defendant  in  a  hostile  proceeding  about  to  be 
instituted  in  Surrogate's  Court  brings  this  case  within  the 
rule  laid  down  in  Fowler  v.  Callan,  102  N.  Y.,  395.  In 
that  case  proceedings  had  been  instituted  before  a  surro- 
gate which  threatened  the  interests  of  the  defendant  in 
certain  real  estate  and  required  him  to  appear  and  de- 
fend. He  called  upon  the  plaintiff  and  retained  him  as 
his  attorney.  They  entered  into  an  agreement,  in  pur- 
suance of  which  the  defendant  executed  to  plaintiff  a  deed 
of  an  undivided  half  of  the  real  estate ;  the  latter  agreeing 
to  accept  the  same  as  his  compensation  to  conduct  the  de- 
fense to  its  close,  and  pay  all  the  costs  and  expenses  of  the 
litigation,  and  to  indenmify  the  defendant  against  the 
same.  Judge  Finch,  in  his  opinion,  after  commenting 
upon  the  serious  position  in  which  the  defendant  found 
himself  stated  (page  398  of  102  N.  Y. )  :  "In  this  emergency 
he  sought  the  aid  and  professional  services  of  the  plain- 
tiff and  retained  him  as  attorney.  The  latter  neither 
sought  the  retainer  nor  did  anything  to  induce  it.  So  far 
as  appears,  it  was  not  occasioned  by  any  offer  or  solici- 
tation of  his,  but  originated  in  the  free  and  imbribed 
choice  of  the  client.     The  evidence  does  not  show  whether 
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the  latter  had  gained  possession  of  the  land  devised  or 
was  out  of  possession,  but  he  gave  to  the  attorney  a  deed 
of  one  undivided  half  part  of  the  property,  taking  back 
his  covenant  to  conduct  the  defense  to  its  close,  paying  all 
costs  and  expenses  of  the  litigation,  and  indemnifying  the 
devisee  against  all  such  liability.  The  agreement  appears 
to  have  been  purely  one  for  compensation.  If  the  client 
had  given  to  the  attorney  money  instead  of  land,  the  con- 
tract would  have  differed  in  no  respect  except  the  contin- 
gent character  of  the  compensation.  The  arrangement 
contemplated  success  in  the  litigation,  in  which  event  the 
land  would  pay  the  costs  and  expenses  and  the  attorney's 
reward,  and  both  would  be  discharged  out  of  the  property 
of  the  client  placed  in  the  hands  of  the  attorney  for  the 
precise  purpose.  The  contract  in  no  respect  induced  the 
litigation."  The  case  is  a  complete  answer  to  the  argu- 
ment of  appellant's  counsel  that  the  agreement  of  plain- 
tiffs not  to  call  upon  the  defendant.  Cutting,  for  money  to 
pay  the  necessary  disbursements,  rendered  the  agreement 
of  retainer  champertous. 

We  are  of  opinion  that  the  attorneys  for  the  defendant 
Cutting,  acted  in  every  way  as  honorable  practitioners, 
and  are  subject  to  no  criticism  for  the  manner  in  which 
they  conducted  the  case  of  their  client.  They  rendered 
to  him,  as  the  court  found,  extensive,  valuable,  and  meri- 
torious legal  services,  and  secured  for  their  client  a  fa- 
vorable result  under  conditions  that  were,  to  say  the  least, 
most  impromising. 

The  judgment  appealed  from  should  be  affirmed,  with 
costs. 

CuLLEN,  C.  J.,  and  Gray,  Haioht,  Wbenbe,  and  His- 
COCK,  JJ.,  concur,  Willaed  Baetlett,  J.,  not  sitting. 

Judgment  affirmed. 
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EMANUEL  J.  MYERS  et  al..  Appellants,  v.  BER- 
NARD LEDERER,  et  al..  Respondents. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

§§  484,  497. 

Actions-— Joinder  of  Several  Causes — Demurrer. 

A  complaint  is  demurrable  under  Code  Civil  Procedure,  Section 
484,  which  provides  that,  in  order  to  unite  several  causes  of 
action,  it  must  appear  upon  the  face  of  the  complaint  that  all  of 
the  causes  of  action  so  united,  except  as  otherwise  prescribed 
by  law,  affect  all  of  the  parties  to  the  action,  which  alleges  that 
prior  to  a  certain  date  the  plaintiffs  rendered  legal  services  to 
various  persons,  some  of  whom  were  the  defendants,  in  the 
matter  of  the  formation  of  a  corporation  to  take  over  the  busi- 
ness conducted  by  certain  firms,  and  in  other  paragraphs  alleg- 
ing the  rendition  of  legal  services  to  other  defendants  who  were 
members  of  seperate  firms  which  were  absorbed  by  the  corpora- 
tion, and  then  alleged  that  the  plaintiffs  accepted  the-  retainers 
mentioned  in  the  various  paragraphs  and  sought  to  recover  against 
all  of  the  defendants  jointly  for  the  value  of  their  services. 

Pleading — Demurrer— Dividing  Actions, 

A  judgment  requiring  the  plaintiff  in  a  complaint  which  is  demurr- 
able as  uniting  separate  causes  of  action,  to  divide  the  action 
into  seperate  actions  without  giving  leave  to  amend,  is  authorized 
by  Code  Civil  Procedure,  Section  497. 

(Decided  January,  1907.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  New  York 
Special  Term  sustaining  a  demurrer  to  the  complaint  on 
the  ground  that  causes  of  action  were  improperly  imited. 
Affirmed. 
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Mr.  Emanuel  /.  Myers,  pro  se. 

Mr.  Abraham  Oruher,  for  respondents. 

Inqbaham^  J. — This  action  was  brought  to  recover  for 
legal  services  rendered  by  the  plaintiffs  as  attorneys  and 
counselors  at  law.  The  complaint  alleges  that  prior  to 
the  month  of  April,  1902,  at  various  times  mentioned, 
various  persons,  some  of  whom  are  defendants  and  some  of 
whom  are  not,  retained  the  plaintiffs  to  perform  certain 
professional  services  in  and  about  the  formation  and  or- 
ganization of  a  corporation  imder  the  laws  of  the  State 
of  New  York  to  take  over  the  business  of  the  said  firms, 
who  were  engaged  in  the  manufacture  and  sale  of  cloth 
hats  and  caps  in  the  city  of  New  York  and  other  firms 
engaged  in  the  same  line  of  business. 

The  fifth  paragraph  alleged  that  in  the  month  of  April, 
1902,  seven  of  the  defendants,  who  composed  the  firms  of 
Simonson  &  Pachner  and  H.  Lichtenstein  &  Sons,  re- 
tained and  employed  the  said  plaintiffs  to  render  and  per- 
form professional  services  as  attorneys  and  counselors 
at  law  in  and  about  the  matter  of  the  proposed  corporation, 
and  in  consideration  of  the  said  plaintiffs  accepting  said 
retainer  and  of  performing  said  services  in  such  matter, 
imdertook,  promised,  and  agreed  to  pay  the  plaintiffs  the 
reasonable  value  of  the  services  to  be  rendered  therein, 
and  also  to  pay  the  reasonable  value  of  the  services  there- 
tofore rendered  as  alleged  in  former  paragraphs  of  the 
complaint;  that  thereupon,  and  in  consideration  of  such 
promise,  the  plaintiffs  accepted  such  retainer  and  en- 
tered upon  the  performance  thereof,  and  the  defendant 
named  thereupon  promised  and  agreed  to  pay  the  said 
plaintiffs  the  reasonable  value  of  the  said  services  per- 
formed prior  to  the  month  of  April,  1902,  to  all  the  per- 
sons thereinbefore  mentioned,  and  for  the  reasonable  value 
of  the  services  to  be  thereafter  rendered.  There  was  here 
alleged  a  cause  of  action  against  the  defendants  com- 
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posing  the  two  firms  of  Simonson  &  Pachner  and  H.  Lich- 
tenstein  &  Sons  upon  an  independent  contract. 

The  sixth  paragraph  alleges  that  thereafter,  and  in  and 
about  the  month  of  April,  1902,  two  defendants,  compos- 
ing the  firm  of  Simon  &  Leidersdorf,  desiring  to  become 
parties  to  the  proposed  incorporation  and  parties  to  and 
interested  in  the  said  matter,  united  with  the  parties  men- 
tioned in  the  fifth  paragraph  of  the  complaint,  and  re- 
tained and  employed  the  plaintiffs  to  render  and  perform 
professional  services  as  attorneys  and  coimselors  at  law  in 
and  about  the  matter  of  the  proposed  corporation,  and  fur- 
ther alleged  a  promise  to  pay  for  the  services  thereafter 
rendered,  and  also  for  the  services  alleged  to  have  been 
rendered  by  the  plaintiffs  under  the  retainers  before  al- 
leged, and  that  these  defendants  also  agreed  to  pay  to  the 
plaintiffs  the  reasonable  value  of  the  services  rendered 
prior  to  the  month  of  April,  1902.  There  was  here  al- 
leged a  cause  of  action  based  upon  another  contract  by 
which  two  defendants  also  agreed  to  pay  for  the  services 
performed  or  to  be  performed.  And  the  seventh  para- 
graph of  the  complaint  alleged  that  thereafter,  and  in 
and  about  the  month  of  May,  1902,  two  defendants,  co- 
partners under  the  name  of  Seff  &  Lauterstein,  desiring  to 
become  parties  to  the  said  corporation,  and  parties  to  and 
interested  in  the  said  matter,  united  with  the  parties  men- 
tioned in  the  former  paragraphs  of  the  complaint  and 
made  with  the  plaintiffs  the  same  contract  as  alleged  in 
the  fifth  and  sixth  paragraphs  of  the  complaint 

The  eighth  paragraph  of  the  complaint  alleges  tliat  in 
and  about  the  month  of  July,  1902,  two  defendants,  Ber- 
nard Lederer  and  William  Lederer  (the  demurring  de- 
fendants), desiring  to  become  parties  to  the  proposed  cor- 
poration and  parties  to  and  interested  in  the  said  matter, 
united  with  the  parties  mentioned  in  the  fifth,  sixth  and 
seventh  paragraphs  of  the  complaint,  and  retained  and 
employed  the  said  plaintiffs  to  render  and  perform  pro- 
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fessional  services  as  attorneys  and  counselors  at  law,  and 
made  with  them  the  same  contract  as  that  alleged  in  the 
other  paragraphs  of  the  complaint.  The  complaint  then 
alleged  that  the  plaintiflFs  accepted  the  retainers  men- 
tioned in  the  fifth,  sixth,  seventh  and  eighth  paragraphs 
of  the  complaint,  and  performed  the  services  required 
from  the  month  of  April,  1902,  to  July  25,  1902,  which 
services  were  worth  the  sum  of  $20,000,  and  seek  to  re- 
cover against  all  of  the  defendants  jointly  a  judgment 
for  that  amount.  The  defendants  Lederer  demurred  to 
this  complaint,  as  improperly  imiting  several  causes  of 
action,  and  that  demurrer  was  sustained. 

It  is  quite  clear  that  there  were  here  at  least  four  causes 
of  action  alleged,  based  upon  separate  and  several  con- 
tracts of  employment.  Each  group  of  defendants  who 
made  a  joint  promise  are  responsible  for  the  contract  that 
they  made,  but  the  defendants  who  did  not  join  in  the 
contract  made  by  such  group  are  not  responsible  for  that 
contract.  Section  484  of  the  Code  of  Civil  Procedure 
provides  that,  in  order  to  unite  several  causes  of  action, 
it  must  appear  upon  the  face  of  the  complaint  that  all  of 
the  causes  of  action  so  united,  except  as  otherwise  pre- 
scribed by  law,  affect  all  the  parties  to  the  action.  This 
question  was  presented  in  Goldmark  v.  Magnolia  Metal 
Company,  30  App.  Div.  580,  52  N.  Y.  Supp.,  446.  We 
think  there  is  no  doubt  but  that  there  were  here  alleged 
four  separate  causes  of  action  based  upon  four  independ- 
ent contracts,  and  that  all  of  the  defendants  were  not  af- 
fected by  all  of  the  causes  of  action  alleged,  and  that, 
therefore,  the  demurrer  was  properly  sustained.  The 
plaintiff  contends  that  the  judgment  is  erroneous,  because 
it  requires  him  to  divide  this  action  into  four  separate  ac- 
tions, and  does  not  give  him  leave  to  amend.  Section  497 
of  the  Code  of  Civil  Procedure  authorizes  this  judgment, 
and  therefore  it  was  not  error. 

The  judgment  should  be  affirmed,  with  costs,  but,  as 
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the  plaintiff  now  asks  for  leave  to  amend,  such  leave  is 
granted,  and  plaintiff  may  amend  the  complaint  within 
twenty  days  upon  the  payment  of  costs  in  this  court,  and 
in  the  court  below.     All  concur. 


LOUIS  A.  RIESGO,  Respondent,  v.  JAMES  F.   A. 
CLARK,  ET.  AL.,  Appellants. 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, December,  1906. 

§  1629. 

Mortgages — Foreclosure — Statutory  Proof. 

In  an  action  for  the  foreclosure  of  a  mortgage,  the  plaintiff  need 
not  establish  proof  of  the  allegations  required  by  Code  Civil  Proce 
dure,  Section  1629,  "that  no  other  action  has  been  had  for  the  re- 
covery of  the  said  sums  secured  by  the  said  bond  and  mortgage 
or  any  part  thereof,"  where  the  defendant  served  an  answer 
denying  any  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  such  allegation  and  later  withdrew  from  the  trial  of 
the  action. 

Mortgages — Evidence — Other  Proceeding  to  Collect  Debt. 

Proof  that  no  action  had  been  commenced  in  which  any  sum  had 
been  collected  which  was  applicable  to  the  payment  of  the 
amount  due  on  the  mortgage,  is  sufficiently  shown  by  evidence 
that  the  amount  specified  in  the  bond  had  been  actually  paid 
to  the  mortgagor  when  the  mortgage  was  executed,  that  the 
plaintiff  had  received  a  sum  of  money,  a  part  of  which  was 
applicable  to  the  principal  of  the  bond,  and  that  after  deducting 
such  amount  from  the  principal  the  balance  was  due  and  payable. 

Pleading — Amendment, 

It  is  no  error  to  deny  a  motion  to  amend  the  answer,  where  the 
action  has  been  at  issue  for  some  time  and  the  motion  was  not 
made  until  the  cause  was  about  to  be  called  for  trial. 
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Aciions-^Postponement  at  Request  of  CawueL 

The  trial  court  is  justified  in  refusing  to  po8tiK)ne  a  second  time, 
the  trial  of  an  action  to  foreclose  a  mortgage,  after  the  trial  had 
been  once  postponed  at  the  request  of  counsel  who  was  engaged 
in  the  trial  of  another  action  in  another  branch  of  the  court  upon 
his  agreement  the  first  time  to  go  on  with  the  case  the  following 
day,  where  it  appeared  that  if  another  adjournment  were  granted 
the  plaintiff  might  be  required  to  pay  another  installment  of 
interest. 

(Decided  December,  1906.) 

Appeal  by  defendants  from  a  judgment  of  foreclosure 
and  sale.     Affirmed. 

Mr.  Treadwell  Cleveland,  for  appellants. 
Mr.  David  B.  Ogden,  for  respondent. 

Inobaham^  J. — This  action  was  brought  to  foreclose 
a  second  mortgage  upon  certain  premises  owned  by  the 
Glengariffe  Realty  Company,  the  mortgagor.  There 
were  made  parties  defendant  to  this  action  James  F.  A. 
Clark  and  others,  as  survivors  of  the  firm  of  Clark,  Ward 
&  Co.,  in  liquidation,  as  persons  having,  or  claiming  to 
have,  some  interest  or  lien  upon  the  mortgaged  premises 
which  had  accrued  subsequent  to  the  lien  of  the  mortgage 
and  was  subject  and  subordinate  thereto.  This  complaint 
contained  the  usual  allegations,  including  that  required 
by  Section  1629  of  the  Code  of  Civil  Procedure,  which 
was  as  follows: 

"That  no  other  action  has  been  had  for  the  recovery 
of  the  said  sums  secured  by  the  said  bond  and  mortgage 
or  any  part  thereof." 

These  defendants,  James  F.  A.  Clark  and  others,  as 
surviving  partners,  interposed  an  answer,  admitting  the 
making,  execution,  and  delivery  of  the  bond  and  a  mort- 
gage to  secure  its  payment,  land  alleging  that  they  had  no 
knowledge  or  information  sufficient  to  form  a  belief  as 
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to  certain  other  allegations  of  the  complaint  in  regard  to 
the  payment  of  interest  upon  the  prior  mortgage;  denied 
that  there  was  due  to  the  plaintiff  the  sum  of  $100,000, 
and  denied  knowledge  or  information  sufficient  to  form 
a  belief  as  to  there  being  due  to  the  plaintiff  various  other 
sums  of  money  which  complaint  alleged  that  the  plaintiff 
had  paid  as  interest  on  prior  mortgages  and  insurance; 
admitted  that  the  defendant  Clark  had  or  claimed  to 
have  some  interest  in  or  lien  upon  the  said  mortgaged 
premises ;  and  then,  as  a  separate  defense,  alleged  that  the 
answering  defendants  obtained  a  judgment  on  the  21st 
day  of  September,  1901,  against  one  J.  Edward  Addicks, 
which  judgment  was  duly  filed  in  the  office  of  the  clerk  of 
the  county  of  New  York  on  May  20,  1905 ;  that  there  was 
due  and  unpaid  upon  that  mortgage  upwards  of  $193,- 
000.  Subsequently  these  judgment  creditors  commenced 
an  action  in  the  Supreme  Court  of  the  State  of  New 
York  to  have  certain  real  property  situated  in  the  coimty 
of  New  York  declared  to  be  the  property  of  the  judg^ 
ment  debtor,  Addicks,  and  the  lien  of  the  said  judgment 
impressed  thereon,  and  the  said  property  sold  and  applied 
to  the  satisfaction  of  the  said  judgment,  and  that  the 
mortgaged  premises  described  in  the  complaint  were  a 
part  of  the  premises  included  in  that  mortgage ;  that  the 
said  premises  are  equitably  the  property  of  the  said  Ad- 
dicks, and  were  held  in  the  name  of  the  defendant  Glen- 
gariffe  Realty  Company  for  the  purpose  of  hindering, 
cheating  and  defrauding  creditors.  A  further  defense 
was  that  this  mortgage  was  fraudulent  and  void  as  against 
these  defendants,  and  that  the  mortgage  is  usurious  and 
void.  The  answer  also  contained  an  allegation  of  a  lack 
of  knowledge  and  information  sufficient  to  form  a  belief 
as  to  the  truth  of  the  allegation  of  the  complaint  that  no 
other  action  had  been  brought  to  foreclose  this  mortgage  or 
to  recover  the  amount  due  upon  the  bond. 

The  action  being  at  issue,  it  came  on  for  trial  at  the 
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Special  Term  on  the  9th  of  January,  1906,  when  the 
counsel  for  the  defendants  submitted  an  affidavit  that  he 
was  engaged  in  the  trial  of  a  case  in  another  branch 
of  the  court,  and  that  he  would  be  engaged  in  such  trial 
for  the  remainder  of  the  week,  and  for  that  reason  he 
asked  for  a  postponement  of  the  trial  of  the  case.  This 
motion  was  denied,  and  the  plaintiff  thereupon  called  a 
witness  who  testified  that  he  was  an  attorney  and  coun- 
selor at  law  and  represented  the  plaintiff  in  loans  made  to 
them.  The  bond  and  mortgage  was  then  introduced  in 
evidence,  and  the  plaintiff  testified  that  he  was  present 
at  the  time  the  mortgage  was  given,  and  that  $100,000 
was  at  that  time  advanced  by  the  plaintiff  to  the  Glen- 
gariffe  Realty  Company.  At  this  point  Mr.  Cleveland, 
who  was  counsel  for  the  appellant,  appeared  and  stated 
that  since  the  13th  of  November  he  had  been  continuously 
engaged  in  the  trial  of  a  case.  In  answer  to  a  question 
by  the  court,  he  stated  that  he  would  probably  be  engaged 
for  two  days  more,  stating  to  the  court  that  he  would  be 
very  likely  able  to  get  off  from  the  other  trial  on  the  fol- 
lowing day  or  the  day  after.  Counsel  for  the  plaintiff 
opposed  an  adjournment  upon  the  ground  that  there  was 
another  installment  of  interest  upon  the  first  mortgage 
which  would  become  due  upon  the  1st  day  of  February, 
which  the  plaintiff  would  be  required  to  pay  if  there  was 
an  adjournment  of  the  case.  The  court  then  stated  to  the 
coimsel  that,  if  he  would  say  that  he  would  be  prepared 
to  go  on  with  the  trial  of  the  case  the  next  day,  the  court 
would  pass  the  case,  and  counsel  said  that  he  would  en- 
deavor to  do  so,  when  the  court  said : 

"If  you  will  not  undertake  to  enter  into  that  under- 
standing, the  inquest  may  now  proceed." 

This  being  assented  to,  the  court  stated  that  the  trial 
would  stand  over  until  the  next  day,  the  case  to  be  con- 
sidered on  trial  to  be  taken  up  the  next  morning.  The 
next  morning  Mr.  Cleveland  again  appeared  and  made  an 
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application  to  further  adjourn  the  case,  as  he  could  not 
leave  the  other  trial  in  which  he  was  engaged.  The  court 
stated  that,  in  view  of  what  had  happened  the  day  before^ 
he  did  not  think  the  case  should  be  further  delayed. 
There  was  some  further  discussion  between  counsel  and 
the  court  about  a  proposed  amendment  to  the  answer  of 
these  defendants,  plaintiff's  counsel  apparently  making  no 
objection  to  the  proposed  amendment;  but,  counsel  for 
the  other  defendants  objecting,  the  court  denied  the  mo- 
tion to  amend  the  answer,  to  which  there  was  an  excep- 
tion. Whereupon  Mr.  Cleveland  stated,  "I  propose  to 
take  no  further  part  in  this  trial,"  and  left  the  courtroom, 
and  the  court  proceeded  with  what  was  called  an  inquest, 
which  the  plaintiff  had  commenced  the  day  before.  Evi- 
dence was  then  offered,  proving  that  the  plaintiff  had  paid 
six  months'  interest  and  also  insurance;  that  the  defend- 
ant had  paid  nothing  on  account  of  the  principal  of  this 
mortgage,  but  had  paid  $8,000,  one  year's  interest,  on  the 
15th  of  March,  1905 ;  that  he  had  made  a  computation  of 
interest  upon  the  amounts  which  were  due;  and  that  the 
net  amount  of  principal  due,  after  deducting  all  payments, 
was  $99,136.89,  which,  with  the  interest  paid  on  the  for- 
mer mortgage  and  the  insurance  and  interest  thereon, 
makes  a  total  of  $107,808.50.  The  defendant  offering 
no  testimony,  the  court  directed  a  judgment  of  foreclos- 
ure and  sale.  From  this  judgment  the  defendants  have 
appealed. 

It  is  doubtful  whether  the  defendants  have  a  right  to 
appeal  from  the  judgment  entered  under  these  circum- 
stances. After  the  application  of  defendant's  counsel 
to  adjourn  the  trial  and  for  an  amendment  was  denied^ 
he  withdrew  from  the  trial  and  it  proceeded  without  him. 
But,  assuming  that  they  have  a  right  to  appeal,  as  no  ex- 
ception was  taken  to  the  evidence,  the  only  question  pre- 
sented is  raised  by  the  exception  to  the  conclusions  of 
law  which  was  subsequently  taken  by  these   appealing 
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defendants,  and  by  the  exception  to  the  fourteenth  find- 
ing of  fact,  which  found  that  no  other  action  had  been 
had  for  the  recovery  of  the  sums  secured  by  the  said  bond 
and  mortgage  or  any  part  thereof,  upon  the  ground  that 
there  was  no  evidence  to  support  it.  We  think  that  the 
court  was  justified  in  refusing  to  postpone  the  trial.  The 
day  that  the  case  was  first  on  for  trial,  the  attorney  for 
these  defendants  entered  into  an  implied  agreement  with 
the  court  that  he  would  appear  on  the  next  day  and  con- 
tinue with  the  trial  without  objection.  The  trial  was  con- 
sidered commenced,  to  be  continued  on  the  next  day. 
When  the  case  was  called  on  the  following  morning,  the 
counsel  was  bound  by  his  agreement,  and  was  bound  to 
make  arrangements  to  continue  the  trial,  or,  if  he  could 
not  do  so  because  of  his  engagements,  to  procure  other 
counsel  to  represent  his  clients.  The  court  was  also  jus- 
tified in  refusing  to  entertain  the  motion  to  amend  the 
answer  upon  the  trial.  The  action  had  been  at  issue  for 
some  time.  The  answer  had  stood  as  the  answer  of  the 
defendants  until  the  case  was  about  to  be  called  for  trial, 
and,  if  counsel  had  desired  to  stay  the  trial  until  after  his 
motion  was  heard  and  decided,  he  should  have  made  the 
proper  application  to  stay  the  proceedings  at  the  Special 
Term. 

The  only  question,  therefore,  that  requires  any  con- 
sideration is  whether  the  allegation  of  the  complaint  that 
no  other  action  had  been  conunenced  to  recover  the  amount 
due  upon  this  bond  and  mortgage  was  required  to  be 
proved,  in  the  face  of  a  denial  of  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  that  fact.  By  the 
bond  given  by  the  mortgagor  it  acknowledged  itself  in- 
debted to  the  plaintiif  in  the  sum  of  $100,000.  It  gave  to 
the  plaintiff  a  mortgage  upon  its  real  property  to  secure 
the  payment  of  that  sum.  Whether  or  not  the  plaintiff 
had  instituted  any  other  action  for  the  recovery  of  the 
sum  secured  by  the  said  bond  and  mortgage  was  no  part 
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of  the  plaintiff's  cause  of  action,  which  was  upon  the  bond 
and  the  mortgage  to  secure  the  payment  of  the  amount 
due  on  the  bond.  Whether  or  not  the  plaintiff  had  real- 
ized from  any  source  any  money  which  could  be  applied 
to  reduce  the  amount  secured  by  this  bond  and  mortgage 
was  an  affirmative  defense,  so  that  it  cannot  be  said  that 
this  allegation  constituted  any  part  of  the  plaintiff's  cause 
of  action.  Section  1629  of  the  Code  of  Civil  Procedure 
provides  that: 

"The  complaint,  in  an  action  to  foreclose  a  mortgage 
upon  real  property,  must  state  whether  any  other  action 
has  been  brought  to  recover  any  part  of  the  mortgage  debt, 
and,  if  so,  whether  any  part  thereof  has  been  collected." 

This  allegation  is  not  made  a  part  of  the  plaintiff's 
cause  of  action  by  any  provision  of  the  Code.  It  does 
not  seem  that  a  mere  denial  of  knowledge  or  information 
sufficient  to  form  belief  by  the  defendants  of  that  allega- 
tion, when  inserted,  raises  an  issue,  so  that  the  plaintiff 
must  prove  the  fact  alleged  before  being  entitled  to  judg^ 
ment,  especially  where  a  defendant  withdraws  from  the 
trial  of  the  case.  The  fact  that  at  the  time  of  the  execu- 
tion of  the  bond  and  mortgage  the  amount  secured  there- 
by was  actually  paid  to  the  mortgagor,  and  that  the  plain- 
tiff had  received  on  accoimt  of  the  principal  a  small  sum 
of  money,  which  was  credited,  and  that  the  balance  was 
due  upon  the  mortgage,  proved  the  plaintiff's  cause  of 
action,  and  upon  that  proof,  in  the  absense  of  any  defense 
offered  by  the  defendants-  the  plaintiff  was  entitled  to 
judgment.  I  do  not  understand  that  existence  of  a  for^ 
mer  proceeding  to  recover  the  amount  secured  to  be  paid 
by  a  bond  and  mortgage  would  of  itself  be  a  defense,  and 
this  provision  of  the  Code  seems  to  require  the  insertion 
of  such  an  allegation  in  the  complaint  for  the  informa- 
tion of  the  court  upon  the  trial,  and  not  to  raise  an  issue 
which,  by  the  mere  denial  of  the  allegation,  would  re- 
quire the  plaintiff  to  prove  the  negative  of  an  affirmative- 
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defense.  It  would  seem  to  be  analogous  to  those  cases 
where  a  formal  allegation  is  required  in  a  complaint, 
but  of  which  no  proof  is  required  upon  the  trial,  like 
an  allegation  of  a  breach  of  a  contract  to  pay  a  sum  of 
money,  where  it  is  essential  that  the  plaintiff  should  al- 
lege a  breach  of  the  contract  of  which  he  complains,  but  a 
denial  of  that  allegation  does  not  put  the  fact  in  issue. 
(See  Lent  v.  N.  Y.  &  H.  R.  Co.,  130  N.  Y.,  604). 

A  consideration  of  the  language  used  in  the  Code  shows 
clearly  the  object  of  this  provision.  The  complaint  must 
state  whether  any  other  action  has  been  brought  to  re- 
cover any  part  of  the  mortgage,  and  if  so,  whether  any 
part  thereof  has  been  collected,  the  clear  intent  being  to 
compel  the  plaintiff  to  allege  in  the  complaint  the  facts 
to  show  that  no  part  of  the  mortgage  has  been  collected ; 
but,  the  mere  maintenance  of  a  former  action  not  being 
a  defense,  the  failure  of  the  plaintiff  to  prove  that  no 
action  had  been  commenced  would  not  be  a  ground  for 
refusing  to  award  the  plaintiff  a  judgment.  If  the  com- 
plaint had  alleged  that  an  action  had  been  brought  on  the 
bond,  but  nothing  had  been  recovered,  the  complaint 
would  not  have  been  demurrable,  nor  would  such  an  alle- 
gation in  an  answer  be  a  defense;  but  I  think  the  proof 
upon  the  trial  was  sufficient  to  justify  the  finding  that  no 
action  had  been  commenced  in  which  any  sum  had  been 
collected  which  was  applicable  to  the  payment  of  the 
amount  due  on  the  mortgage.  The  evidence  was  that 
the  amount  specified  in  the  bond  had  been  actually  paid 
to  the  mortgagor  when  the  mortgage  was  executed;  that 
the  plaintiff  had  received  a  sum  of  money,  a  part  of 
which  was  applicable  to  the  payment  of  the  principal  of 
the  bond;  that  the  only  sum  that  had  been  paid  by  the 
mortgagor  to  the  plaintiff  was  the  sum  of  $5,000,  of  which 
$4,136.89  was  payable  for  interest  and  $681.11  was  cred- 
ited on  the  principal,  leaving  a  net  amount  of  principal 
due,  after  allowing  that  deduction,  of  $99,133.89.     This 
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was  direct  proof  that  the  plaintiif  had  received  nothing 
on  account  of  the  principal,  except  this  sum  of  $681.  ll, 
which  was  credited  upon  the  principal,  and  for  the  bal- 
ance of  the  principal,  with  the  other  payments  to  which 
the  plaintiff  was  entitled  to  judgment,  judgment  was 
awarded.  It  seems  to  me,  therefore,  that  this  proof  was 
sufficient  to  sustain  the  finding  that  no  other  proceeding 
had  been  instituted  to  collect  the  amount  due  upon  this 
bond  and  mortgage,  from  which  anything  had  been  re- 
ceived which  could  be  credited  thereon,  and  that  upon  this 
the  plaintiff  was  entitled  to  judgment.  No  case  has  been 
cited  upon  the  construction  to  be  given  to  section  1629  of 
the  Code,  as  it  does  not  appear  that  such  a  claim  has  ever 
been  before  made. 

It  follows  that  the  judgment  appealed  from  must  be 
affirmed,  with  costs.     All  concur. 


WILLIAM   H.    ISRAEL,   Respondent,   v.   AUGUST 
URY,  ET  AL.,  Appellants. 

Supreme  Couet,  Appellate  Teem,  Febeuaby,   1907. 

Rule  31. 

New  Trial — Statement  of  Grounds — Reference  to  Opinion  Below. 

On  an  appeal  from  an  order  granting  a  new  trial,  the  Appellate 
Term  will  refer  to  the  opinion  of  the  court  below  to  ascertain 
the  grounds  for  its  disposition  of  the  case,  where  the  order 
granting  the  new  trial  docs  not  specify  the  grounds  therefor, 
as  required  by  Rule  31  of  the  General  Rules  of  Practice. 

New  Trial-Statement  of  Grounds. 

An  order  granting  a  new  trial  on  the  ground  that  the  verdict  is 
contrary  to  the  evidence,  will  not  be  reversed  because  the  order 
granting  the  new  trial  fails  to  state  the  grounds  therefor,  as 
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required  by  Rule  31  of  the  General  Rules  of  Practice,  providing, 
"When  an  order  grants  or  refuses  a  new  trial,  except  on  excep- 
tions taken  during  the  trial,  it  shall  specify  the  grounds  upon 
which  the  motion  was  made  and  the  ground  or  grounds  upon 
which  it  was  granted." 

Costs — Condition  for  granting  new  trial. 

Costs  should  be  imposed  upon  plaintiff  as  a  condition  to  the  grant- 
ing of  a  motion  for  a  new  trial  on  the  ground  that  the  verdict 
was  contrary  to  the  evidence. 

(Decided  February,  1907,) 

Appeal  from  an  order  of  the  New  York  City  Court 
granting  a  new  trial.     Modified. 

Messrs.  Edgar  Hirchberg  (T.  Channon  Press,  of  coun- 
sel), for  appellants. 

Feltenstein  &  Rosenstein  (Moses  Feltenstein,  of  coun- 
sel), for  respondent. 

Per  Cubiam. — The  issues  were  tried  before  the  court 
and  a  jury,  and  a  verdict  was  rendered  for  defendants. 
Immediately  after  the  rendition  of  the  verdict  the  plain- 
tiflF's  counsel  moved  "to  set  aside  the  verdict  upon  the 
groimd  that  on  the  conceded  facts  of  the  case  it  is  contra- 
ry to  the  weight  of  evidence,  contrary  to  law,  and  in 
view  of  the  fact  that  the  defendants  concede  a  certain 
amount  is  now  due."  The  court  entertained  the  motion 
and  subsequently  granted  the  same,  stating  his  reasons 
therefor  in  a  written  opinion,  forming  part  of  the  record. 
From  the  order  setting  aside  the  verdict  and  granting  a 
new  trial,  defendants  appeal. 

The  respondent's  counsel  claims  in  his  brief  that  the 
appellants  stipulated  that  the  only  question  to  be  raised 
on  this  appeal  was  "whether  or  not  the  trial  court  can  set 
aside  the  verdict  of  a  jury,  as  being  against  the  weight  of 
evidence,  without  imposing  costs   as  a  condition."     No 
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such  stipulation  is  annexed  to  the  record,  and  neither 
party  has  confined  himself  to  the  one  question  on  this  ap- 
peal. The  order  under  consideration  stated  the  grounds 
upon  which  the  motion  was  made,  but  does  not  specify  the 
groimds  upon  which  it  was  granted.  Rule  31  of  the  Gen- 
eral Rules  of  Practice  provides: 

"When  an  order  grants  or  refuses  a  new  trial,  except  on 
exceptions  taken  during  the  trial,  it  shall  specify  the 
grounds  upon  which  the  motion  was  made  and  the  ground 
or  grounds  upon  which  it  was  granted." 

The  counsel  for  respondent  claims  that  we  have  no 
right  to  consider  the  opinion  of  the  trial  court  in  order 
to  ascertain  whether  the  order  was  granted  on  the  excep- 
tions taken  at  the  trial  or  not,  and  he  cites  in  support  of 
this  contention  a  number  of  decisions  of  the  Court  of  Ap- 
peals which  have  no  bearing  upon  the  case  at  bar.  In 
the  case  of  Bryant  v.  Allen,  54  App.  Div.  604,  67  N.  T. 
Supp.  89,  Mr.  Justice  Paterson  used  the  following  lan- 
guage, viz. : 

"It  has  been  intimated  that  the  opinion  of  the  trial 
judge  cannot  be  referred  to  in  order  to  ascertain  the 
grounds  or  reasons  for  his  disposition  of  the  case.  That 
such  use  cannot  be  made  of  an  opinion  of  a  lower  court  in 
the  Court  of  Appeals  has  been  very  frequently  stated  by 
that  tribunal,  but  in  this  court  a  contrary  rule  prevails. 
It  is  required  that  in  all  cases  in  which  opinions  have  been 
written  by  the  court  below  they  shall  appear  in  the  appeal 
book,  or  their  absence  therefrom  be  accounted  for  by  aflS- 
davit,  and  by  Rule  41  of  the  General  Rules  of  Practice  the 
opinion  of  the  court  below  is  made  in  express  terms  a  part 
of  the  record." 

Upon  examining  the  opinion  of  the  court  below  in  the 
case  at  bar,  we  find  that,  putting  away  all  other  consid- 
erations, he  based  his  decision  wholly  upon  the  ground 
that  the  verdict  was  contrary  to  the  evidence.     Indeed,  in 
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the  statement  prefixed  to  the  record  it  especially  appears 
that: 

"The  opinion  states  that  it  [the  motion]  was  granted 
on  the  ground  that  the  verdict  was  contrary  to  the  evi- 
dence." 

It  therefore  appears  that  the  new  trial  was  not  granted 
on  exceptions  taken  during  the  trial,  and  that  the  order 
comes  within  the  scope  of  Rule  31,  with  the  requirements 
of  which  it  fails  to  comply. 

So  far  as  the  question  of  costs  is  concerned,  we  quote 
from  the  opinion  of  Mr.  Justice  Hirschberg,  in  the  case 
of  Helgers  v.  Staten  Island  Midland  R.  R.  Co.,  69  App. 
Div.  670,  571,  76  K  Y.  Supp.,  34,  as  follows: 

"The  defendant's  motion  for  an  order  setting  aside  the 
verdict  and  granting  a  new  trial  was  made  upon  all  the 
groimds  stated  in  Code  Civil  Procedure,  Sect.  999;  but 
the  written  opinion  of  the  learned  trial  justice  makes  it 
quite  clear  that  it  was  granted  because  the  verdict  was 
deemed  to  be  against  the  weight  of  evidence,  and  because 
the  amount,  although  very  small,  was  regarded  as  exces- 
sive under  the  proof.  *  *  *  But  it  was  error  to 
grant  the  favor  of  a  new  trial,  because  of  a  mistake  upon 
the  part  of  a  jury,  without  imposing  the  payment  of  the 
costs  of  the  first  trial  upon  the  party  at  whose  instance 
the  new  trial  was  ordered.  This  is  the  settled  rule  of 
practice,  and,  as  was  said  by  the  former  General  Term  in 
the  Third  Department  in  O'Shea  v.  McLear,  1  N.  Y. 
Supp.  407,  this  rule  seems  too  firmly  established  to  be 
departed  from,  even  in  a  case  of  seeming  hardship.  *  * 
*  In  accordance  with  the  authority  of  these  cases  and  the 
longHBCttled  practice  of  the  Supreme  Court,  the  order  must 
be  modified  by  inserting  a  provision  requiring  the  defend- 
ant to  pay  the  costs  of  the  trial  and  all  disbursements  in 
the  action  to  date,  together  with  the  costs  of  this  appeal." 

The  above-quoted  authority  seems  particularly  applica- 
ble to  the  case  at  bar.     Although  the  failure  to  complj 
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with  Rule  31  might  ordinarily  warrant  a  reversal  (Gitel- 
son  V.  Weisburg,  36  Misc.  Rep.  214,  73  N.  Y.  Supp.  196), 
still  we  are  reluctant  to  resort  to  that  measure,  in  view 
of  the  fact  that  the  learned  court  below  seems  to  be  justi- 
fied in  setting  aside  the  verdict  under  the  testimony 
offered  at  the  trial.  We  shall,  therefore,  adopt  the  course 
followed  in  the  case  of  Helgers  v.  Staten  Island  Midland 
R.  R.  Co.,  supra,  and  modify  the  order  by  inserting 
therein  a  provision  imposing  the  payment  of  costs  as  a  con- 
dition for  granting  the  new  trial,  and,  as  modified,  affirm 
the  order,  with  costs  of  this  appeal. 

Order  modified,  by  inserting  therein  a  provision  impos- 
ing the  payment  of  costs  as  a  condition  for  granting  the 
new  trial,  and,  as  modified,  affirmed,  with  costs  of  this 
appeal. 


EDWARD  J.  SELLEY  iT  al..  Plaintiffs,  v.  THE 
IRISH  INDUSTRIAL  EXPOSITION  AND 
AMUSEMENT  CO.,  Defendant. 

SUPKEME    COUET,    APPELLATE    TeRM,    FeBBUABY,     1907. 

§§  1221,  1222,  1236. 

Judgment — Final — on  Demurrer. 

A  final  judgment  cannot  be  entered  after  the  disposition  of  issues 
of  law  arising  on  a  demurrer  to  a  counterclaim,  where  issues 
of  fact  remain  to  be  tried,  where  Code  Civil  Procedure,  Section 
I22I  provides  that  "where  one  or  more  issues  of  law,  and  one 
or  more  issues  of  fact,  arise  in  the  same  action,  and  all  of  the 
issues  have  been  tried,  final  judgment  upon  the  whole  issue" 
may  be  taken,  and  Section  1222  which)  provides  for  a  final  judg- 
ment upon  an  issue  of  law  where  no  issue  of  fact  remain  to  be 
tried. 
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Judgment— Signature  by  Clerk. 

Filing  an  order  overruling  a  demurrer  to  a  cotmterclaim  with  the 
clerk,  as  required  by  Code  Civil  Procedure,  Section  1236,  which 
has  been  signed  by  the  judge  but  not  by  the  clerk,  does  not 
constitute  an  entry  thereof,  nor  operate  as  ant  interlocutory  judg- 
ment, and  final  judgment  entered  pursuant  thereto  will  be  vacated. 

(Decided  February,  1907.) 

Motion  to  vacate  a  judgment.     Granted. 

Messrs.  Btishby  &  Berkeley,  for  the  motion. 
Mr.  Edward  D.  Dowlmg,  opposed. 

GiEOEBiCH^  J. — This  is  a  motion  to  set  aside  and  va- 
cate a  judgment  entered  January  28, 1907,  on  the  grounds 
(1)  that  the  plaintiffs'  time  to  reply  had  not  expired  at 
the  time  the  judgment  was  entered;  (2)  that  the  judgment 
was  entered  without  notice  to  the  plaintiffs  and  without 
application  to  the  court;  (3)  that  the  entry  of  the  judg- 
ment was  irregular  and  void,  and  the  affidavit  of  the  at- 
torney upon  which  the  same  was  entered  was  untrue;  (4) 
that  the  judgment  roll  attached  to  the  said  judgment  does 
not  contain  any  paper  bearing  the  genuine  signature  of 
Mr.  Justice  Greenbaum. 

From  the  papers  submitted  it  appears  that  in  the  an- 
swer a  counterclaim  was  set  up  for  a  sum  of  money  only. 
To  this  counterclaim  a  demurrer  was  interposed  on  the 
ground  that  it  appeared  on  the  face  of  the  counterclaim 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action.  This  demurrer  was  heard  by  Mr.  Justice 
Greenbaum,  and  on  or  about  the  5th  day  of  November, 
1906,  he  signed  an  order  in  which  he  adjudged: 

"That  said  demurrer  be,  and  the  same  hereby  is  over- 
ruled, with  $20  costs,  and  with  leave  to  the  plaintiffs  to 
serve  a  reply  to  the  coimterclaim  within  twenty  days  of 
the  date  hereon,  on  the  payment  of  said  costs  to  the  de- 
fendant's attorneys." 
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It  further  appears  that  this  order  and  notice  of  the  en- 
try thereof  were  served  upon  the  plaintiffs'  attorneys  on 
or  about  Kovember  6^  1906,  and  that  on  the  same  day,  or 
the  day  before,  the  order  itself,  without  any  other  paper, 
was  filed  with  the  clerk  of  Special  Term,  part  4,  where 
the  demurrer  was  argued,  and  is  called  the  interlocutory 
judgment;  but  it  is  clear  that  the  clerk  of  this  court  did 
not  at  that  time  sign  the  said  paper  or  affix  his  name 
thereto,  as  required  by  Section  1286  of  the  Code  of  Civil 
Procedure,  which  provides  that: 

^'Every  interlocutory  or  final  judgment  shall  be  signed 
by  the  clerk  and  filed  in  his  office,  and  such  signing  and 
filing  shall  constitute  the  entry  of  the  judgment.     ♦     ♦    *' 

The  plaintiffs  have  failed  to  distinguish  between  the 
entering  and  filing  of  a  paper,  although  there  is  a  ma- 
terial difference  between  the  two  (Lent  et  al.  v.  N.  T.  & 
M.  R.  R,  180  N.  T.  504)  The  case  of  Fink  v.  Wallach, 
109  App.  Div.  718,  96  N.  T.  Supp.  643,  relied  upon  by 
the  defendant,  relates  solely  to  filing,  and  does  not  in  any 
way  relate  to  the  entry  of  a  judgment  or  order.  With- 
out considering  any  other  objections  on  this  score,  there- 
fore, it  must  be  held  that  the  paper  relied  upon  as  an 
inerlocutory  judgment  was  in  fact  not  such. 

Another  reason  why  the  motion  to  set  aside  the  final 
judgment  should  be  granted  is  that  the  case  was  not  in 
any  position  for  the  entry  of  a  final  judgment  at  all, 
wholly  irrespective  of  any  question  of  the  regularity  of 
the  earlier  proceedings.  In  addition  to  the  counterclainii, 
the  answer  contained  denials  of  various  allegations  of 
the  complaint,  and  therefore  issues  of  fact  remained  un- 
disposed of  after  the  issues  of  law  raised  by  the  demurrer 
to  the  reply  had  been  determined.  Section  1221  of  the 
Code  of  Civil  Procedure  provides  that,  "where  one  or 
more  issues  of  law  and  one  or  more  issues  of  fact  arise  in 
the  same  action,  and  all  the  issues  have  been  tried,  final 
judgment  upon  the  whole  issue"  may  be  taken,  and  pre- 
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scribes  the  several  methods  to  that  end.  So^  likewise. 
Section  1222  provides  for  a  final  judgment  upon  an  issue 
of  law  where  no  issue  of  fact  remains  to  be  tried.  From 
these  provisions  it  is  plain  that  the  statute  does  not  con- 
template the  entry  of  a  final  judgment  in  a  case  like  the 
present,  and  that  to  permit  such  practice  would  lead  to 
the  result  of  having  more  than  one  final  judgment  in  the 
same  action.  The^  views  require  the  granting  of  the 
motion,  and  render  it  unnecessary  to  consider  the  other 
objections  made  to  the  regularity  of  the  judgment. 

Motion  granted,  with  $10  costs  to  abide  the  final  event 
of  the  action. 


BANDINN  SAGEHOMME,  Plaintiff,  v.  PAUL  B. 
PUGH  &  CO.,  Dbfendantb. 

SUPBEMB  COUKT,  APPKLLATE  TeBM,  FeBBUABT,  1907. 

§§  1810,  1826. 

Appeal — Stay  of  proceedings —Undertaking. 

An  undertaking  given  pursuant  to  Code  Civil  Procedure,  Section 
1310,  which  provides,  "where  an  appeal  to  the  General  Term  of 
any  court  or  to  the  Appellate  Division  of  the  Supreme  Court, 
or  to  the  Court  of  Appeals,  or  otherwise,  has  been  heretofore, 
or  shall  hereafter  be  perfected,  as  prescribed  in  this  chapter, 
and  thq  other  acts,  if  any,  required  to  be  done  to  stay  execution 
of  the  judgment  or  order  appealed  from  have  been  done,  the 
appeal  stays  all  proceedings  to  enforce  the  judgment  or  order 
appealed  from,"  and  pursuant  to  Code  Civil  Procedure,  Section 
1326,  which  provides  that  an  undertaking  must  be  given  to  cover 
the  costs  and  damages  of  the  appeal,  in  order  to  render  the  ap- 
peal effectual,  does  not  operate  to  stay  proceedings  upon  a 
judgment  directing  the  removal  of  certain  obstructions  from 
plaintiff's  premises. 

(Decided  February,  1907.) 
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Motion  to  punish  for  contempt     Denied. 

Mr.  James  S.  Darcy,  for  the  motion. 
Messrs.  Hugo  S.  Mack  (Selden  Bacon,  of  counsel),  op- 
posed. 

GiEOEBicH^  J. — The  plaintiff  applies  for  an  order  to 
punish  the  defendant  corporation  and  two  of  its  chief  ex- 
ecutive oflScers  for  contempt  for  alleged  willful  disobe- 
dience of  a  judgment  directing  the  defendant  forthwith 
to  remove  certain  obstructions  from  the  plaintiff's  prem- 
ises. The  judgment,  which  also  awards  costs  to  the  plain- 
tiff amounting  to  $139.55,  has  been  af&rmed  by  the  Ap- 
pellate Division,  and  the  defendant  has  appealed  to  the 
Court  of  Appeals. 

The  defendant  has  given  an  undertaking  in  the  sum  of 
$500  for  the  payment  of  all  costs  and  damages,  pursuant 
to  Section  1326  of  the  Code  of  Civil  Procedure,  which 
it  is  claimed  stays  all  proceedings  upon  the  judgment  ap- 
pealed from.  This  contention  is  made  under  Section  1310, 
which,  so  far  as  material,  provides: 

"Where  an  appeal  to  the  General  Term  of  any  court  or 
to  the  Appellate  Division  of  the  Supreme  Court,  or  to  the 
Court  of  Appeals,  or  otherwise,  has  been  heretofore,  or 
shall  hereafter  be,  perfected,  as  prescribed  in  this  chapter, 
and  the  other  acts,  if  any,  required  to  be  done  to  stay  ex- 
ecution of  the  judgment  or  order  appealed  from  have  been 
done,  the  appeal  stays  all  proceedings  to  enforce  the  judg- 
ment or  order  appealed  from." 

Section  1326  of  the  Code  prescribes  that  to  perfect  the 
appeal  the  appellant  must  give  an  undertaking  for  the 
costs  and  damages  of  the  appeal,  not  exceeding  $500.  But 
such  an  undertaking  for  costs  does  not  affect  a  stay  of  exe- 
cution of  a  judgment.  That  matter,  in  the  case  of  or- 
dinary judgments,  is  regulated  by  sections  1327  to  1381, 
both  inclusive,  which  provides,  respectively,  for  staying 
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judgments;  (Section  1327)  for  money;  (Section  1328) 
directing  the  assignment  or  delivery  of  a  document  or  of 
personal  property;  (Section  1829)  recovery  of  a  chattel; 
(Section  1330)  directing  the  execution  of  a  conveyance; 
and  (Section  1331)  directing  the  sale  or  delivery  of  the 
possession  of  real  property.  The  Code  of  Civil  Proced- 
ure does  not  seem  to  have  provided  for  the  staying  of 
proceedings  upon  the  mere  giving  of  an  undertaking 
without  an  order  of  the  court  in  a  case  like  the  present 
one. 

Indeed,  the  absence  of  such  a  provision  was  commented 
upon  in  Genet  v.  President,  etc,  D.  &  H.  Co.,  113  N.  Y. 
472,  475,  where  it  was  held  that  the  court  below  had 
power,  in  its  discretion,  to  relieve  the  defendant  from  the 
operation  of  the  injunctive  judgment  pending  the  appeal 
and  sent  the  case  back  to  the  General  Term  for  action; 
the  court  saying: 

"The  appeal  does  not  of  itself  relieve  the  defendant 
from  the  duty  to  obey  the  judgment.  The  statute  does 
not  prescribe  any  method  by  which  the  execution  of  a 
judgment  can  be  stayed  in  a  case  like  this.  Nor  would 
a  mere  order  staying  proceedings  by  the  plaintiff  enable 
the  defendant  to  prosecute  its  business  in  violation  of  the 
judgment." 

The  case  of  McElroy  v.  Mumford,  128  N.  Y.,  303,  re- 
lied on  by  defendant,  is  not  in  point  here,  as  the  judgment 
in  that  case  was  an  ordinary  money  judgment,  and  the 
only  question  which  arose  was  whether  the  sureties  were 
liable  on  the  bond  on  appeal  for  the  amount  of  the  original 
judgment.  The  court  held  that  the  bond  was  sufficient 
to  stay  execution  on  the  original  money  judgment,  and 
that  the  sureties  were  liable.  Neither  is  Howe  v.  Sear- 
ing, 6  Bosw.,  684,  in  point.  That  arose  under  the  old 
Code,  the  provisions  of  which,  so  far  as  they  related  to 
a  stay  of  proceedings  in  a  case  like  this,  were  entirely 
different.     It  thus  seems  that  the  giving  of  the  undertak- 
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ing  in  this  case  did  not  entitle  the  defendant  to  a  stay 
of  the  execution  of  the  judgment  without  an  order  of 
the  court  to  that  effect.  It  certainly  would  not  have  stayed 
proceedings  upon  a  judgment  for  the  payment  of  a  sum 
of  money  (Dwyer  v.  Rorke,  8  App.  Div.,  617,  40  N.  T. 
Supp.,  934).  It  is  clear  that  a  stay  in  a  case  like  this 
«an  only  be  granted  by  the  court  upon  notice  to  the  ad- 
verse party  and  upon  such  terms  as  to  it  may  seem  just 
It  is  not  claimed  that  the  defendant  has  obtained  such  an 
order,  nor  does  the  defendant  or  its  officers  pretend  to 
have  obeyed  the  directions  contained  in  the  judgment 
While,  under  ordinary  circumstances,  the  respondents 
might  be  adjudged  guilty  of  a  contempt  of  court,  I  am 
satisfied  that  they  failed  to  obey  the  judgment,  not  from 
any  intention  to  disobey,  but  rather  because  of  an  honest 
belief  that  all  proceedings  were  stayed  by  the  giving  of 
the  undertaking. 

Under  these  circumstances,  the  motion  to  punish  them 
for  contempt  will  be  denied,  provided  within  five  days 
after  service  of  notice  of  entry  of  the  order  hereon  an 
application  shall  be  made  to  the  court  for  a  stay  of  pro- 
ceedings, and  that  $10  costs  be  paid.  If  this  is  not  done, 
or  if  the  motion  is  made  and  is  not  diligently  brought  on 
for  argument  by  the  defendant,  or  if  the  motion  is  granted 
on  terms  and  such  terms  are  not  complied  with,  or  if  such 
motion  for  a  stay  is  denied,  the  motion  may  be  renewed 
upon  additional  papers. 
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JOHN  A.   FREYHAN,  Plaintiff,  v.  FERDINAND 
WERTHEIMER  et  al..  Defendants. 

Supreme  Couet,  Special  Tebm,  New  Yoek  County^ 
Febbuaby,  1907. 

§  542. 

Pleading — Complaint — Amendment     of     Course — Second     Amend- 
ment. 

The  right  of  a  plaintiff  to  amend  his  complaint,  as  of  course,  as 
permitted  by  Code  Civil  Procedure,  Section  542,  is  exhausted  by 
his  serving  an  amended  complaint  after  the  withdrawal  of  a  mo- 
tion to  compel  plaintiff  to  amend. 

(Decided  Febniary,  1907.) 

Motion  to  compel  defendants  to  accept  servioe  of  a  sec- 
ond amended  complaint.     Denied. 

Messrs,  Weil,  Wolf  &  Kramer,  for  the  motion. 
Mr.  Henry  Waldman,  opposed. 

Geioebich,  J. — ^After  service  of  the  complaint  by  mail, 
the  defendants  obtained  and  served  an  order  to  show 
cause  returnable  on  December  24,  1906,  to  compel  the 
plaintiff  to  amend  his  complaint  by  separately  stating 
and  numbering  his  causes  of  action.  After  some  com- 
mxmications  had  passed  between  the  attorneys  for  the  re- 
pecttive  parties,  they  agreed,  by  stipulation  dated  Decem- 
ber 31st,  that  such  motion  might  be  withdrawn.  The 
copy  stipulation  attached  to  the  moving  papers  recites 
that: 

"The  above-named  plaintiff  having  served  an  amended 
complaint  as  of  course,  with  the  causes  of  action  stated,, 
it  is  hereby  consented  by  and  between.     *     *     *  >' 
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The  plaintiff's  attorney  claims  that,  when  the  defend- 
ants' attorneys  returned  such  stipulation,  he  observed  that 
the  words  "as  of  course"  were  interlined,  and  that  such 
interlineation  was  made  without  his  permission  or  con- 
sent. The  defendants'  attorneys,  on  the  other  hand,  con- 
tend that  such  words  were  interlined  before  the  stipula- 
tion was  signed  and  delivered  to  the  plaintiff's  attorney 
before  the  adjourned  day  of  the  motion,  and  that  such 
stipulation  has  been  retained  by  the  plaintiff's  attorney 
without  objection  or  comment.  As  seen  from  the  above 
recitals  in  the  stipulation,  an  amended  complaint  was 
served;  such  service  having  been  made  on  the  same  day 
that  the  stipulation  was  signed.  The  defendants  subse- 
quently served  a  demurrer  to  the  amended  complaint, 
whereupon  the  plaintiff,  within  twenty  days  after  such 
service,  served,  without  leave  of  court,  a  second  amended 
complaint,  which  was  returned  on  the  ground  that  the 
plaintiff  had  no  right  to  serve  the  same  as  matter  of 
course,  and  the  plaintiff  now  moves  to  compel  its  accept- 
ance. 

That  a  plaintiff  has  no  right  to  serve  a  second  amended 
complaint  was  decided  in  Mussinan  v.  Hatton,  8  Misc. 
Rep.  95,  28  K  Y.  Supp.,  1006.  There  the  plaintiff  had 
served  an  amended  complaint  before  the  defendant  had 
answered.  The  amended  complaint  was  stricken  out  by 
order  of  the  court,  and  subsequently  the  defendant  served 
an  answer  to  the  original  complaint,  and  within  twenty 
days  thereafter  the  plaintiff  served  another  amended  com- 
plaint, which  the  defendant  moved  to  strike  out.  In 
granting  the  motion,  Mr.  Justice  Gildersleeve,  among 
other  things,  said  (page  96  of  8  Misc.  Rep.,  page  1006  of 
28  N.  Y.  Supp.): 

"Having  already  served  one  amended  complaint,  can 
plaintiff  serve  another  under  the  above  section  (542)  of  the 
Code?  I  think  not.  The  Code  particularly  states  that 
the  complaint  may  be  once  amended.     The  Code  gives 
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plaintiff  an  absolute  right  to  amend  his  complaint  once» 
subject  to  the  right  of  the  court  to  strike  out  for  cause 
shown  (Cooper  v.  Jones,  4  Sandf.,  699 ;  Frank  v.  Bush, 
63  How.  Prac,  282).  The  plaintiff  had  availed  himself 
of  this  right,  and  his  amended  complaint  had  been  stricken 
out  by  the  court  He  cannot  go  on  making  amended  com- 
plaints indefinitely.  I  can  find  no  authority  to  support 
the  contention  that  plaintiff  can  serve  an  amended  com- 
plaint as  a  matter  of  right  under  Section  642  of  the  Code." 

In  White  v.  Mayor,  5  Abb.  Prac,  322,  it  was  held  that, 
if  a  plaintiff  amends  his  complaint  before  answer  or  de- 
murrer, his  right  to  amend  of  course  is  exhausted;  and, 
if  his  amended  complaint  is  demurred  to,  he  cannot  amend 
a  second  time  without  leave  of  the  court.  Cooper  v. 
Jones,  4  Sandf.  699,  cited  by  the  plaintiff,  is  not  in  point, 
since  the  question  under  discussion  did  not  there  arise, 
and,  as  seen,  this  case  is  referred  to  and  discussed  in  Judge 
Gildersleeve's  opinion.  The  other  case  relied  on  by  the 
plaintiff,  viz.,  Lintzenich  v.  Stevens,  3  N.  T.  Supp.,  394, 
merely  decides  that  an  amendment  of  a  complaint  com- 
pelled by  order  of  the  court  granted  upon  defendants' 
motion  did  not  prohibit  the  plaintiff  from  amending  his 
complaint  a  second  time,  as  of  course. 

The  plaintiff  argues  that  the  first  amendment  was  prac- 
tically under  compulsion;  the  initiative  to  compel  him  to 
amend  having  been  taken  by  the  defendants.  There  was, 
however,  no  order  of  the  court  compelling  him  to  do  so; 
the  plaintiff  apparently  electing  to  serve  the  amended 
complaint  in  order  to  overcome  the  defendants'  objections 
as  set  forth  in  their  motion,  and  in  doing  so  saved  the  cost 
of  a  motion.  Moreover,  it  will  be  seen  upon  examination 
of  the  first  amended  complaint  that  it  was  generally 
amended  in  form  and  effect  so  as  to  strengthen  the  plead- 
ing against  a  possible  demurrer.  It  is  thus  apparent 
that  the  service  of  the  first  amended  complaint  would 
have  had  the  same  effect  as  if  the  defendants  had  made 
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no  motion  whatever.  I  have  not  deemed  it  necessary 
to  pass  upon  the  controversy  of  the  attorneys  for  the  re- 
spective parties  relative  to  the  interlineation  of  the  words 
''as  of  course"  in  the  stipulation,  since  it  appears  without 
contradiction  that  the  plaintiff's  attorney  retained  the 
same,  notwithstanding  his  discovery  that  such  words  had 
been  interlined,  thus  waiving  all  objections  he  may  have 
had  thereto. 

It  results  from  the  views  above,  expressed  that  the  serv- 
ice of  the  second  amended  complaint  was,  under  the  cir- 
cumstances disclosed,  unauthorized,  and  that  the  motion 
to  compel  its  acceptance  must  be  denied,  with  $10  costs. 


JOHN  R.  HEGEMAN,  Appellant,  v.  STERNS  RE- 
ALTY CO.,  Respondent. 

Supreme  Coubt,  Appellate  Division,  Second  Depart- 
ment, March,  1907. 


§§  2346  et  beq.,  2354. 

Infants-Sale  of  Real  Property — Order  of  Reference, 

A  proceeding  under  Code  Civil  Procedure,  Sections  2346  et  seq., 
to  sell  infant's  real  property,  in  which  the  attorney  for  the 
petitioner  prepared  the  order  of  reference  and  gave  it  to  the 
referee  and  testified  that  he  never  saw  the  paper  signed  by  a 
judge  of  the  Supreme  Court  and  in  which  the  deputy  County  Qerk 
testified  that  no  order  of  references  was  on  file,  is  irregular  and  a 
sale  had  thereunder  is  void,  under  Code  Civil  Procedure,  Section 
3354*  which  provides  that  on  petition  for  a  sale  of  lands  be- 
longing to  an  infant  and  the  filing  of  a  bond,  the  court  shall 
appoint  a  referee  to  inquire  into  the  merits  of  the  application, 
and  that  the  proof  shall  be  made  before  the  referee,  and  report 
his  opinion  thereon,  with  the  testimony. 

(Decided  March,  1907.) 


1 
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Appeal  by  plaintiff  from  a  judgment  of  the  Supreme 
Court  in  favor  of  defendant.     Reversed. 

Messrs.  C.  N.  Bovee  (Frederick  C.  Lawyer,  on  the 
brief),  for  appellant. 

Messrs.  Harold  Swain  (Norman  Wilmer  Chandler,  on 
the  brief),  for  respondent 

Miller,  J. — The  action  is  brought  to  recover  money 
paid  on  account  of  the  purchase  price  of  real  property 
contracted  to  be  conveyed  to  the  plaintiff's  assignor.  It 
is  based  on  an  alleged  defective  title.  The  defendant's 
title  depends  upon  the  validity  of  proceedings  to  sell  an 
infant's  real  property,  pursuant  to  Section  2346  et  seq. 
of  the  Code  of  Civil  Procedure.  The  defect  alleged  is 
the  absence  of  the  order  of  reference  required  by  Sec- 
tion 2354.  The  papers  in  said  proceeding  on  file  in  the 
county  clerk's  office  are  the  petition  of  the  guardian  of  the 
infant,  who  was  under  the  age  of  fourteen,  the  consent 
and  order  appointing  the  special  guardian,  the  undertak- 
ing of  said  guardian,  the  report  of  a  referee,  the  order  of 
the  Supreme  Court  confirming  the  report  and  directing 
a  conveyance,  an  agreement  to  convey,  an  order  of  the 
court  confirming  said  agreement  and  directing  a  convey- 
ance, the  report  of  the  special  guardian,  and  the  order  con- 
firming it.  The  petition  alleged  that  a  sale  was  neces- 
sary in  order  to  save  a  sale  of  the  property  to  satisfy 
liens,  and  that  the  infant's  interest  was  worth  only  $100, 
and  that  was  the  amount  realized.  The  final  order  in 
the  proceeding  was  granted  October  13,  1902.  The  deed 
was  delivered  by  the  special  guardian  on  the  9th  day  of 
October,  1902,  and  on  the  same  day  the  grantee  borrowed 
$3,000,  in  addition  to  the  incumbrances  then  on  the 
property,  from  the  mortgagee,  who  was  claimed  to  have 
been  threatening  foreclosure.  The  report  of  the  referee 
and  the  order  confirming  it  recite  the  appointment  of  the 
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referee.  -  The  deputy  county  clerk  testified  that  there  was 
no  order  of  reference  in  the  clerk's  office  and  no  record  of 
the  entry  of  such  order.  The  attorney  for  the  petitioner 
in  said  proceeding  testified : 

"I  prepared  a  paper,  which  would  have  been  an  order 
of  reference,  had  it  been  entered,  and  gave  it  to  Mr.  Lock- 
wood  [the  latter  was  the  referee].  *  *  *  I  never 
saw  that  paper  signed  by  a  judge  of  the  Supreme  Court." 

We  need  spend  no  time  on  the  proposition  that  a  pro- 
<seeding  in  derogation  of  the  common  law  to  sell  an  infant's 
real  property  depends  for  its  validity  on  a  strict  compli- 
ance with  the  terms  of  the  statute  authorizing  it.  If 
there  was  no  order  of  reference,  the  proceeding  was  abso- 
lutely void,  and  the  proof  on  that  point  is  the  only  ques- 
tion now  involved.  The  respondent  urges  that  the  recitals 
in  the  order  confirming  the  report  of  the  referee  furnish 
presumptive  evidence  in  proof  of  the  order.  I  do  not 
think  we  need  to  determine  now  to  what  extent  such 
presumption  could  be  indulged,  or  whether  the  burden 
was  upon  the  defendant  to  show  compliance  with  the 
statute,  because  it  seems  to  me  that  whatever  probative 
force  the  recitals  may  be  entitled  to  is  overcome  by  the 
testimony  of  the  attorney  who  had  charge  of  the  matter, 
and  the  only  fair  inference  from  his  testimony  is  that  he 
never  made  application  to  the  court  for  the  order  of  ref- 
erence. He  tells  what  he  did.  That  was  to  prepare  a 
paper  and  hand  it  to  the  alleged  referee.  It  would  not 
have  been  proper  for  him  to  have  suggested  to  the  court 
the  referee  to  be  appointed ;  much  less  could  he  prepare  a 
proposed  order  and  leave  it  to  the  referee  named  therein 
to  have  himself  appointed.  The  referee  evidently  as- 
sumed that  the  paper  handed  him  was  in  fact  an  order 
granted  by  the  court,  and  that  accounts  for  the  fact  that 
no  such  order  is  found  in  the  papers  on  file. 

I  think  this  view  makes  further  consideration  of  the 
case  unnecessary,  and   requires  the  conclusion  that  the 
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purchaser  was  not  bound  to  accept  the  title  offered. 

The  judgment  should  be  reversed. 

Judgment  reversed,  and  new  trial  granted;  costs  to 
abide  event.  All  concur,  except  Hirschberg,  P.  J.,  and 
Hooker,  J.,  who  dissent. 


CHARLES  M.  MYERS  et  al..  Plaintiffs,  v.  THOM- 
AS W.  STEPHENS,  Defendant. 

SuPBEME  Court.  Special  Tebm,  New  York  County^ 
Febbuabt,  1907. 

§§  3268,  3271. 

Costs — Security  for — Non-resident  PlaintifF. 

In  an  action  brought  by  non-resident  plaintiffs,  as  receivers  of  a 
corporation,  a  defendant  is  entitled  to  security  for  costs,  as  a 
matter  of  right,  under  Code  Civil  Procedure,  Sections  3268  and 
327L 

(Decided  February,  1907.) 

Motion  to  compel  plaintiffs  to  give  security  for  costs^ 
nnder  Code  Civil  Procedure,  Sections  3268  and  3271. 
Granted. 

Messrs.  Wilcox  &  BrodeJc,  for  the  motion. 
Mr,  Lucius  L.  Oilbert,  opposed. 

GiEOEBicH,  J. — Inasmuch  as  the  plaintiffs  are  non- 
residents, the  provisions  of  Section  3268  of  the  Code  of 
Civil  Procedure  apply,  and  the  defendant  is  entitled  to 
security  for  costs  as  of  right  (Pursley  v.  Rogers,  44  App. 
Div.,  139,  61  K  Y.  Supp.,  1015).  Under  this  section 
it  is  the  nonresidence  which  gives  such  right,  while  under 
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Section  3271  the  court  may,  in  its  discretion,  require  se- 
curity to  be  given  by  a  plaintiff  sueing  in  a  representative 
capacity.  Thus  it  will  be  seen  that  the  determining  fac- 
tor in  the  former  case  is  the  nonresidence  of  the  plaintiff, 
irrespective  of  the  capacity  in  which  he  is  suing,  while  in 
the  latter  it  is  the  capacity  alone  which  controls. 

Motion  granted,  with  $10  costs  to  the  defendants  to 
abide  the  event. 


BENJAMIN  PATTERSON,  Respondent,  v.  JOHN 
H.  WOODBURY  DERMATOLOGICAL  INSTI- 
TUTE, Appellant. 

SuPBEME  Court,  Appellate  Division,  Fiest  Dbpabt- 
MENT,  February,  1907. 

§§  736,  3228,  3229. 

Costs — Recovery  of  less  than  $500 — in  New  York  County. 

The  purpose  of  Code  Civil  Procedure,  Section  3228,  Subd.  5,  which 
denies  costs  to  a  plaintiff  bringing  an  action  in  the  Supreme  Court 
in  the  counties  of  New  York  and  Kings  unless  a  recovery  of 
$500  or  more  is  had,  was  designed  to  discourage  the  bringing  of 
actions  in  the  Supreme  Court  which  might  be  tried  in  another 
court,  and  by  the  latter  part  of  such  subdivision  providing  that 
''the  fact  that  in  any  action  a  plaintiff  is  not  entitled  to  costs 
under  the  provision  of  this  subdivision  shall  not  entitle  the  de- 
fendant to  costs  under  the  next  following  section,"  (Section 
3229)  which  section  provides  that  a  defendant  is  entitled  to  costs 
of  course  in  an  action  specified  in  the  preceding  section,  unless 
he  is  entitled  to  costs  as  therein  prescribed,  it  is  not  intended  to 
deprive  the  defendant  of  his  right  to  costs  merely  because  the 
plaintiff  is  not  entitled  to  them  by  reason  of  his  failure  to  re- 
cover at  least  $500,  but  merely  to  bar  a  recovery,  of  costs  by  the 
defendant  as  a  matter  of  course  under  Section  3229,  where  no 
offer  of  judgment  was  involved  and  where  the  plaintiff  succeeded, 
but  failed  to  recover  $500  or  more;  and  so,  where  in  an  action 
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brought  in  the  Supreme  Court  of  New  York  County,  the  de- 
fendant made  an  offer  of  judgment  which  the  plaintiff  refuse  1 
to  accept,  and  at  the  trial  the  plaintiff  recovered  less  than  the 
offer  and  less  than  $500,  the  plaintiff  is  not  entitled  to  tax  costs 
accruing  prior  to  the  offer  of  judgment,  but  is  required  to  pay 
them  to  the  defendant  from  that  time,  pursuant  to  Code  Civil 
Procedure,  Section  736  which  regulates  costs  where  there  has 
been  an  offer  of  judgment. 

(Decided  February,  1907.) 

Appeal  by  defendant  from  an  order  of  the  Supreme 
Court  of  New  York  County  denying  a  motion  directing 
the  taxation  of  costa  in  its  favor.     Reversed. 

Mr.  William  W,  Pellet,  for  appellant. 
Mr.  Benjamin  Patterson,  for  respondent. 

Lauohlin,  J. — The  action  was  brought  in  the  Supreme 
Court,  county  of  New  York,  to  recover  the  siun  of  $761 
for  services.  With  its  answer  to  the  amended  complaint, 
the  defendant  served  an  offer  of  judgment  for  $313.86, 
together  with  interest  thereon  and  the  costs  of  the  action. 
TTpon  the  trial  of  the  action  the  plaintiff  obtained  a  ver- 
dict for  only  $279.35.  The  offer  of  judgment  was  filed, 
and  by  consent  of  the  parties  an  entry  was  made  in  the 
minutes  of  the  trial  that  it  had  been  duly  served  and  had 
not  been  accepted.  On  the  taxation  of  costs,  the  plain- 
tiff claimed  the  right  to  tax  the  costs  prior  to  the  offer  of 
judgment.  This  was  opposed  by  the  defendant  upon  the 
ground  that  Subdivision  5  of  Section  3228  of  the  Code  of 
Civil  Procedure  precludes  the  recovery  of  costs  by  the 
plaintiff  in  such  case  in  the  counties  of  New  York  and 
Kings. 

The  recovery  having  been  for  less  than  $500,  inclusive 
of  costs,  it  is  quite  clear  that  the  plaintiff  was  not  en- 
titled to  costs.  The  object  of  the  provision  depriving  the 
plaintiff  of  the  right  to  recover  costs  in  such  case  was  to 
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discourage  the  bringing  of  actions  in  the  Supreme  Court 
which  might  be  brought  in  the  City  Court.  The  last  sen- 
tence of  said  subdivision  is  as  follows: 

^'The  fact  that  in  any  action  a  plaintiff  is  not  entitled 
to  costs  xmder  the  provisions  of  this  subdivision  shall  not 
entitle  the  defendant  to  costs  under  the  next  following 
section." 

Section  3229,  which  is  the  section  referred  to,  as  the 
next  following  section  provides  that  the  defendant  is 
entitled  to  costs  of  course  in  an  action  specified  in  the 
preceding  section,  unless  the  plaintiff  is  entitled  to  costs 
as  therein  prescribed. 

The  learned  counsel  for  the  plaintiff  contends  that  the 
purpose  of  the  last  sentence  of  Subdivision  5  of  Section 
3228  was  to  preclude  the  recovery  of  costs  by  a  defend- 
ant in  such  a  case.  This  is  not  the  proper  construction 
of  these  statutory  provisions.  Were  it  not  for  the  last  sen- 
tence in  said  Subdivision  5,  the  defendant  would  have 
been  entitled,  by  virtue  of  the  provisions  of  Section  3229, 
to  costs  as  matter  of  course,  even  though  it  had  not  made 
any  offer  of  judgment,  and  although  the  plaintiff  had 
recovered  in  the  action.  It  is  manifest  that  the  Legisla- 
ture, while  intending  to  deprive  the  plaintiff  of  the  right 
to  recover  costs  in  such  case,  did  not  intend  that  the  de- 
fendant should  be  entitled  to  recover  costs  merely  because 
the  plaintiff  was  precluded  from  recovering  them.  There 
is  no  basis  for  a  legislative  intent  to  deprive  a  defendant 
of  the  right  to  costs  merely  because  he  has  been  brought 
into  the  Supreme  Court  against  his  will  when  he  might 
have  been  sued  in  the  City  Court. 

The  plaintiff  selected  the  forum,  and  the  defendant 
had  no  voice  in  the  matter,  and  was  bound  to  accept  the 
election  made  by  the  plaintiff.  The  construction  for 
which  the  plaintiff  contends  would,  if  carried  to  its  full 
extent,  deprive  the  defendant  of  the  right  to  costs  in 
such  case,  even  though  he  recovered.     The  language  of 
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the  proviBion  is  that  ''the  plaintiff  shall  recover  no  costs 
or  disbursements  unless  he  shall  recover  five  hundred  dol- 
lars or  more."  If  the  verdict  should  be  for  the  defend- 
anty  the  plaintiff  would  not  recover  $500  or  more;  and, 
therefore,  literally,  according  to  the  plaintiff's  contention, 
the  defendant  would  not  be  entitled  to  costs.  There  was 
no  intention  to  punish  the  defendant  on  account  of  the 
forum  in  which  he  is  sued.  It  was  necessary  to  insert  the 
last  sentence  of  said  Subdivision  5  to  prevent  a  recovery 
of  costs  by  the  defendant  under  Section  3229,  where  no 
offer  of  judgment  was  involved,  and  where  the  plaintiff 
succeeded,  but  merely  failed  to  recover  $500  or  more. 
Since  the  defendant  did  not  recover  in  this  case,  its  rights 
to  costs  depend  upon  the  provisions  of  Section  736  of  the 
Code  of  Civil  Procedure,  which  regulate  costs  where  there 
is  an  offer  of  judgment.  By  virtue  of  the  provisions  of 
that  section,  the  plaintiff,  having  failed  to  accept  the  offer 
and  having  failed  to  recover  a  more  favorable  judgment 
than  that  offered,  was  precluded  from  recovering  costs 
from  the  time  of  the  offer,  and  was  required  to  pay  costs 
to  the  defendant  from  that  time. 

It  follows,  therefore,  that  the  order  should  be  reversed, 
with  $10  costs  and  disbursements,  and  motion  granted, 
with  $10  costs.     All  concur. 
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CATHERINE  S.  A.  SALMON,  Plaintiff,  v.  M.  E. 
BLASIER  MANUFACTURING  CO.,  Defendant.* 

Supreme  Court,  Trial  Term,  Oneida  County,  Feb- 
BUABT,  1907. 

§  1669. 

Pleading — Treble  Damages — Necessity  of  allegation. 

A  demand  for  treble  damages  under  Code  Civil  Procedure,  Section 
1669,  for  forcible  entry  and  detainer,  must  be  made  in  the  com- 
plaint, and  in  the  absence  of  such  demand  treble  damages  will 
be  denied. 

(Decided  February,  1907.) 

Motion  that  damages  for  unlawful  entry  and  detainer 
be  trebled.     Denied. 

Mr.  Timothy  Curtin,  for  the  motion. 
Mr.  W.  L.  Ooodier,  opposed. 

Devendorf,  J. — The  action  was  tried  at  this  term  of 
court,  and  a  verdict  rendered  in  favor  of  plaintiff,  award- 
ing $270  damages.  The  plaintiff  now  moves  that  the 
damages  be  trebled,  claiming  that  the  action  was  brought 
to  recover  for  forcible  entry  and  detainer.  The  defend- 
ant opposes  on  the  grounds  that  the  action  is  not  brought 
for  treble  damages,  and  the  plaintiff  did  not  show  a  forci- 
ble entry. 

The  complaint  alleges  possession  of  the  premises  at 
the  time  in  question  in  plaintiff,  and  that  the  defendant 
wrongfully  and  without  any  legal  right  entered  upon  and 
forcibly  took  possession  of  said  premises,  and  hired  a  large 
number  of  men,  with  several  teams,  and  caused  them  to 

*See  note  at  end  of  case. 
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forcibly  enter  upon  said  premises  and  excavate  and  dig 
thereon,  and  tear  down  the  fences,  and  thereafter  tore 
down  the  rear  portion  of  the  building,  known  as  the 
kitchen  of  plaintiffs  residence,  and  permitted  the  building 
to  fall  upon  and  destroy  certain  personal  property  of  plain- 
tiff, and  that  by  reason  of  such  acts  of  the  defendant  in 
forcibly  ejecting  plaintiff  from  said  premises,  as  described 
in  the  complaint,  the  plaintiff's  business,  that  of  a  board- 
ing house  keeper,  was  injured,  and  her  property  was  broken 
and  destroyed  and  her  health  injured  and  she  sustained  dam- 
age in  the  sum  of  $2,000,  for  which  amount  plaintiff  demand- 
ed judgment.  There  is  no  allegation  whatever  in  the 
complaint  that  the  plaintiff  is.  entitled  to  treble  damages, 
or  that  the  action  is  brought  to  recover  therefor;  and  no 
reference  is  made  in  any  way  to  the  fact  that  the  defend- 
ant, by  reason  of  the  acts  complained  of,  was  liable  to  an- 
swer for  treble  damages.  Neither  does  the  complaint,  in 
the  prayer  for  judgment  or  elsewhere,  ask  for  treble  dam- 
ages. The  action  was  tried  upon  the  trespass  theory, 
rather  than  that  of  forcible  entry  and  detainer.  Where 
treble  damages  are  claimed  for  cutting  trees,  it  has  been 
said: 

"That  the  declaration  does  not  allude  to  the  statute  a 
motion  for  treble  damages  must  be  denied.  This  is  essen- 
tial, as  notice  to  the  defendant  of  the  extent  to  which  the 
plaintiff  claims"  (Brown  v.  Bristol,  1  Cow.,  176 ;  New- 
comb  V.  Butterfield,  8  Johns,  342). 

"On  motion  for  treble  damages,  the  count  must  be  upon 
the  statute.  The  jury  must  find  for  the  plaintiff  gener- 
ally, and  assess  the  single  value  of  the  wood  cut,  in  terms ; 
otherwise,  the  court  will  intend  that  the  jury  found  treble 
damages,  or  that  the  defendant  brought  himself  within 
the  provisions  of  the  act"  (Livingston  v.  Planter,  I  Cow., 
175). 

Again,  in  Benton  v.  Dale,  1  Cow.,  160,  the  court  says: 

"It  is  a  sufficient  answer  to  the  application  for  trebling 
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the  damages  that  the  verdict  is  general  on  both  counts. 
To  entitle  the  plaintiff  to  have  the  damages  and  costs 
trebled,  it  should  have  been  on  the  first  count  only,  which 
was  upon  the  statute." 

The  above  cases,  as  stated,  were  for  cutting  of  trees; 
and  it  may  be  said  there  is  more  reason  why  the  complaint 
should  allege  for  treble  damages  in  those  cases  than  in 
this,  because  the  defendant  is  excused  from  all  but  single 
damages  in  the  tree  cases,  if  the  trespass  was  casual  or 
involuntary;  or  if  the  defendant  had  reason  to  believe  he 
owned  the  land,  or  if  the  trees  were  taken  for  highwfly 
purposes  (Code  Civ.  Proc.,  Sect.  1669).  I  do  not  think 
Robinson  v.  Kinne,  1  T.  &  C,  60,  is  a  point  in  plaintiff's 
favor  on  this  motion,  because  that  was  an  action  to  re- 
cover for  waste;  and  the  recovery  in  such  case  is  limited 
to  the  amount  of  damages  to  the  freehold  or  inheritance. 
The  provisions  of  the  Revised  Statutes  relating  to  the 
action  of  waste,  as  said  in  that  case,  apply  to  all  actions 
brought  thereunder,  without  regard  to  the  form  of  the 
action;  and,  while  the  complaint  contained  no  reference 
to  the  statute  or  the  provision  of  treble  damages,  yet  it 
is  stated  in  the  opinion  that  that  would  not  be  necessary 
in  such  an  action. 

Plaintiff  in  this  action  asks  to  recover  treble  damages, 
regardless  of  the  fact  that  her  complaint  is  silent  on  that 
subject.  Section  1669,  Code  Civil  Procedure,  provides 
that  if  a  person  is  disseised,  ejected,  or  put  out  of  real 
property  in  a  forcible  manner,  or,  after  he  has  been  put 
out,  is  held  and  kept  out  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble 
damages  in  an  action  therefor  against  the  wrongdoer. 
From  the  language  of  that  section  I  infer  that  the  action 
must  be  brought  for  the  recovery  of  treble  damages,  not 
that  it  can  be  inferred  from  the  complaint  There  should 
be  allegations  bringing  it  within  the  scope  of  that  section, 
and  the  damages  alleged  should  be  restricted  to  such  as 
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are  properly  provable  for  forcible  entry  and  detainer.  It 
will  be  observed  that  the  complaint  alleges  that  the  plain- 
tilBF's  business  was  injured,  and  her  personal  property 
broken  and  destroyed,  and  her  health  injured.  Clearly 
some  of  the  damages  are  not  of  such  a  nature  to  be  trebled 
and  may  have  been  considered  by  the  jurj  in  fixing  the 
amount  of  the  verdict  rendered.  The  damages  recov- 
erable are  such  only  as  are  the  natural  and  proximate 
results  of  forcible  entry,  or  forcible  or  unlawful  detainer. 
Therefore,  no  recovery  could  be  had  for  injured  health  or 
bodily  or  mental  suffering. 

I  think  the  defendant  was  entitled  to  have  this  case 
tried  and  presented  to  the  jury  upon  the  theory  that  treble 
damages  were  to  be  asked  for  by  the  plaintiff  and  were 
to  be  awarded  accordingly  upon  the  verdict,  if  rendered  in 
favor  of  the  plaintiff.  The  trebling  of  damages  is  not  dis- 
cretionary with  the  court.  It  is  a  matter  of  right,  if  the 
plaintiff  by  allegation  and  proof  comes  within  the  lines 
of  the  statute.  The  language  of  the  Code  (Section  1669) 
contemplates  that  the  action  shall  be  brought  to  recover 
the  treble  damages ;  and,  while  I  think  there  was  sufficient 
force  used  by  the  defendant,  assuming  the  facts  to  be  as 
found  by  the  jury,  to  constitute  a  forcible  entry,  yet,  con- 
sidering the  allegations  of  the  complaint  as  a  whole  and 
the  theory  upon  which  the  case  was  tried  and  submitted  to 
the  jury,  I  have  come  to  the  conclusion  that  the  damages 
as  awarded  cannot  legally  be  trebled. 

The  motion  is,  therefore,  denied.     Motion  denied. 


Note. — Necessity  of  Allegation  of  Double  or  Treble  Damages. 

As  to  when  treble  damages  are  recoverable,  Code  Civil  Procedure, 
Section    1668,  provides: 

"In  an  action  brought  as  prescribed  in  the  last  section,  the  plain- 
tiff may  state  in  his  complaint  the  amount  of  his  damages,  and  de- 
mand judgment  for  treble  the  sum  so  stated.    Thereupon,  if  the  in- 
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quisition,  or,  where  issues  of  fact  are  tricfd,  the  verdict,  report,  or 
decision,  awards  him  any  damages,  he  is  entitled  to  judgment  for 
treble  the  sum  so  awarded,  except  that  in  either  of  the  following 
cases,  judgment  must  be  rendered  for  single  damages  only/' 

And  in  cases  of  forcible  entry  and  detainer.  Code  Civil  Proce- 
dure, Section  1669,  provides:  "If  a  person  is  disseized,  ejected,  or 
put  out  of  real  property,  in  a  forcible  manner,  or,  after  he  has 
been  put  out,  is  held  and  kept  out,  by  force,  or  by  putting  him  in 
fear  of  personal  violence,  he  is  entitled  to  recover  treble  damages, 
in  an  action  therefore  against  the  wrong-doer." 

In  order  to  recover  treble  damages  in  cases  where  the  party  is 
entitled  to  them,  the  declaration  of  the  plaintiff  should  refer  to  the 
act,  that  the  defendant  may  be  apprised  of  the  extent  of  his  de- 
mand, and  the  jury  must  6nd  him  guilty  of  the  trespass  alleged, 
and  assess  the  single  value  of  the  timber  or  trees  cut,  and  this 
finding  of  the  jury  must  be  endorsed  on  the  postea,  on  the  return 
of  which  the  court  will,  on  motion,  treble  the  damages.  Newcomb 
v.  Butterfield,  8  Johns.  342. 

This  decision  was  followed  in  Brown  v.  Bristol,  i  Cow.  176,  in 
which  it  was  held  that  to  entitle  to  treble  damages  under  the 
statute,  for  cutting  plaintiff's  wood  the  declaration  must  refer  to 
^he  statute. 

To  entitle  the  plaintiff  in  an  action  for  the  destruction  of  his 
trees,  to  have  his  damages  and  costs  trebled,  it  was  held  im  Benton 
V.  Dale  I  Cow.  160,  that  the  verdict  must  be  upon  a  count  or 
counts  under  the  statute.  Similar  decision  was  rendered  in  Livings- 
ton V.  Platner,  i  Cow.  175. 

The  object  of  the  reference  in  the  complaint  to  the  statute  allow- 
ing treble  damages,  said  the  court  in  Starkweather  v.  Quigley,  7 
Hun  26,  is  to  appraise  the  defendant  of  the  extent  of  the  claim  made 
against  him.    Citing  Newcomb  v.  Butterfield,  8  Johns.  342. 

The  Court  in  Chipman  v.  Emeric,  5  Cal.  239,  quoted  the  rule  as 
laid  down  in  Bacon's  Abridgement  as  follows:  "When  treble 
•damages  are  given  by  a  statute,  the  demand  for  such 
damages  must  be  expressly  inserted  in  the  declaration,  which  must 
either  recite  the  statute  or  conclude  to  the  damage  of  the  plaintiflF 
ngainst  the  form  of  a  statute." 

In  Bell  V.  Norris.  79  Ky.  48,  the  court  held  that  if  the  plaintifl 
seeks  to  recover  double  damages  he  must  distinctly  declare  under 
the  statute ;  he  must  recite  the  statute,  or  conclude  "to  the  damage 
of  the  plaintiff,  contrary  to  the  form  of  the  statute." 

The  rule  is  well  stated  in  Parmer  v.  York  Bank,  18  Me.  166,  as 
follows :    Where  a  statute  gives  penal  damages  to  an  injured  party 
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in  a  case  where  he  had  before  a  remedy  at  common  law,  if  he 
claim  penal  damages  he  must  do  so  by  a  reference  to  the  statute. 

And  in  Morrison  v.  Gross,  i  Browne  (Pa.)  i,  it  was  said  that 
"in  every  instance  in  which  double  or  treble  damages  are  given  by 
a  statute,  such  demand  is  expressly  inserted  in  the  declaration, 
which  either  recites  the  statute  or  concludes  to  the  damage  of  the 
plaintiff  and  against  the  form  of  the  statute."  The  court  cited 
Hill  V.  Langley,  Cro.  Eliz.  749. 

"It  is  a  general  principle,"  said  the  court  in  Rees  v.  Emerick,  6 
Serg.  &  Rawl  (Pa.)  286,  which  was  an  action  in  trespass  for  break- 
ing and  entering  plaintiffs  house,  "that  where  a  statute  gives  in- 
creased damages,  the  writ  should  conclude  against  the  form  of 
the  statute." 

An  allegation  in  the  complaint  that  the  plaintiff  is  entitled  to 
treble  damages  or  that  the  action  is  brought  to  recover  therefor, 
was  held  in  Salmon  v.  M.  E.  Blasier  Mfg.  Co.,  38  N.  Y.  Civ.  Proc. 
R.,  437,  to  be  necessary.  The  court  distinguished  Robinson  v. 
Kinne,  i  T.  &  Co.  (N.  Y.)  60,  on  the  ground  that  the  case  was  an 
action   for  waste. 

The  complaint  in  Pharis  v.  Gere,  31  Hun  443,  alleged  that  "the 
defendant  by  force  of  section  four  of  the  statute  of  'trespass  on 
lands'  forfeited  and  became  liable  to  pay  treble  the  amount  of  said 
damages." 

And  in  Bayard  v.  Smith,  17  Wend.  88,  the  declaration  stated 
"*  *  *  thereby  and  by  force  of  the  statute  an  action  hath  accrued 
to  the  plaintiff  to  demand  and  receive  of  the  defendant  treble  their 
damages."  This  was  on  an  action  to  recover  damages  for  using 
false  weights,  authorized  by  i  R.  S.  611,  Sect.  33. 

In  an  action  brought  under  a  statute  allowing  treble  damages, 
the  plaintiff  must  allege  facts  which  will  bring  his  case  within  the 
terms  of  the  statute. 

Thus,  in  Stevens  v.  Kelley,  66  Conn.  570,  the  court  held  that  -n  an 
action  brought  under  Section  2689  of  the  General  Statutes,  which 
makes  the  drivers  of  "vehicles  for  the  convenience  of  persons," 
liable  for  damages  caused  by  their  failure  to  obey  the  provisions 
of  the  statute,  the  plaintiff  is  not  entitled  to  recover  treble  damages 
allowed  by  section  2690  in  absence  of  an  allegation  in  the  complaint 
that  the  defendant  was  driving  a  vehicle  "for  the  conveyance  of 
persons."  A  similar  decision  was  rendered  in  Sowell  v.  Crothers, 
75  Conn.   125. 

In  Broschart  v.  Tuttle,  59  Conn,  i,  an  action  was  brought  for  the 
damages  for  the  loss  of  a  horse.  The  jury  rendered  a  verdict  in 
favor  of  the  plaintiff  for  $700,  and  his  motion  for  an  award  of 
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treble  damages,  pursuant  to  statute  which  provides  that  a  failure 
to  slacken  pace  when  meeting  another  team,  thereby  causing  injury, 
shall  render  the  guilty  party  liable  to  treble  damages.  The  court 
refused  to  pass  on  the  question  whether  it  is  necessary,  in  order  ta 
recover  the  damages  given  by  statute,  to  refer  to  the  statute 
specifically  in  the  complaint,  but  the  court  said  that  it  was  con- 
ceded to  be  necessary  to  state  such  facts  in  the  complaint  as  will 
clearly  bring  the  defendant  within  the  provision  of  the  statute.  The 
complaint  in  this  case  did  not  allege  the  fact»  required  to  be 
stated,  so  as  to  bring  the  recovery  withii^  the  terms  of  the  statute. 
The  court  said  that  the  practice  is  for  the  jury  to  find  such  damages 
as  they  may  consider  proper  and  then  the  court  enhance  the 
amount  in  its  judgment  to  meet  the  statutory  requirements. 

A  complaint  in  an  action  by  a  tenant,  brought  under  section  654 
of  the  Penal  Code,  which  provides  that  a  person  who  "unlawfully 
and  wilfully"  injures  any  property  of  another  shall  be  liable  to  a 
certain  punishment,  and,  in  addition,  to  treble  damages,  alleging 
that  the  landlord  "wrongftflly"  entered  the  tenant's  room  and 
removed  the  latter's  property,  was  held  in  Yeamans  v.  Nichols, 
81  N.  Y.  Supp.  500,  not  to  warrant  the  recovery  of  treble  damages, 
since  the  term  "wrongfully"  was  held  not  to  be  equivalent  ta 
"unlawfully  and  wilfully." 

In  Daziger  v.  Silberthau,  21  N.  Y.  Civ.  Proc.  R.  283,  which  was 
an  action  by  a  lessoit  against  his  tenant  for  waste  resulting  merely 
from  a  result  of  a  failure  to  repair  according  to  the  covenants  of 
the  lease,  the  complaint  did  not  charge  any  tortious  acts,  and  there- 
fore the  action  could  not  be  considered  as  one  "on  the  case,"  but 
an  ordinary  suit  for  breach  of  covenant,  in  respect  to  which  the 
statute  relating  to  treble  damages  has  no  application. 

And  in  Starkweather  v.  Quigley,  7  Hun,  26,  the  plaintiff,  by  the 
allegations  of  the  complaint,  and  by  direct  references  therein  to 
the  statute  brought  the  action  under  section  4,  tit.  6,  chap.  5  of 
part  3,  Revised  Statutes,  giving  treble  damages  for  trespass  on 
lands  for  forcible  entry  and  detainer,  but  the  evidence  in  the  case 
wholly  failed  to  prove  either  an  entry  into  or  holding  out  of  pos- 
session, accompanied  by  that  degree  of  force  which  is  necessary 
to  sustain  the  action  under  this  statute,  and  therefore  the  court 
held  that  the  complaint  was  properly  dismissed. 

But  it  was  held  in  Robinson  v.  Kinne,  i  T  &  C.  (N.  Y.)  60,  not 
to  be  necessary  in  actions  for  waste  brought  by  tfte  remafndermaiv 
against  the  grantee  of  the  tenant  in  dower,  for  the  complaint  to  con- 
tain a  reference  to  the  statute  or  the  provisions  for  treble  damages. 
In  distinguishing  the  cases  in  which  it  has  been  held  that  in  actions 
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for  trespass  on  lands,  the  action  must  appear  to  be  founded  on  the 
statute  in  order  to  entitle  the  plaintiff  to  treble  damages,  the  court 
said  that  the  reason  for  the  rule  in  such  cases  arises  out  of  the  fact 
that  the  defendant  is  excused  from  all  but  single  damages  if  the  tres- 
pass was  casual,  or  if  he  had  reason  to  believe  the  land  was  his 
own,  etc.,  citing  2  R.  S.  358,  Section  2.  This  case  was  distinguished 
in  Salmon  v.  M.  E.  Blasier  Mfg.  Co.,  38  N.  Y.  Civ.  Proc.  R.  437. 

In  Hart  v.  Brown,  2  Root  (Conn.)  301,  decided  in  1795,  the 
jury  awarded  the  plaintiff  15  shillings  damages  for  a  trespass,  and 
the  court  gave  judgment  for  treble  that  sum,  although  but  40 
shillings  were  demanded  in  the  writ. 

And  in  Lobdell  v.  Newbedford,  i  Mass.  153,  the  jury  found  a 
verdict  for  $38  damages  for  injury  to  a  horse  which  fell  through 
a  defective  bridge  and  the  court  doubled  the  amount,  as  permitted 
by  statute,  although  no  demand  for  double  damages  was  made  in 
the  declaration. 


AGNES  K.  M.  MULLIGAN,  Plaintiff,  v.  WILLIAM 
J.  O'BRIEN",  BT  AL.,  Defendants. 

SUPBEME    COUBT,    SPECIAL    TeRM,    NbW    YoBK  CoUNTY, 
FEBBirABY,   1907. 

§§  758,  759. 


Abatement  and  Survival — Conversion. 

Where  a  complaint  against  three  defendants  sued  jointly,  alleges 
a  cause  of  action  for  unlawful  entry  and  detainer,  another  for 
assault  and  battery,  and  a  third  for  conversion,  and  one  of  the 
defendants  dies,  the  first  two  causes  of  action  abate  as  to  that 
defendant,  but  the  cause  of  action  for  conversion  survives  and 
may  be  continued  against  his  executrix. 

Abatement  and  Survival — Revival  of  Action. 

Upon  the  decease  of  one  of  the  three  defendants  jointly  liable,  the 
action  cannot  be  revived  as  a  joint  action  against  the  survivors 
and  the  executrix  of  the  deceased,  but  can  only  be  revived  as 
scperate  actions. 
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A  ctions — Severance, 

A  motion  may  be  granted,  under  Code  Civil  Procedure,  Sections 
758  and  759,  where  an  action  has  been  commenced  against  three 
defendants  jointly  and  one  of  them  dies,  severing  the  action 
with  leave  to  continue  those  causes  which  do  not  survive^ 
seperately,  against  the  survivors,  and  leave  to  continue  the  ac- 
tion which  did  not  abate,  separately,  against  the  executrix  of 
the  deceased  defendant. 

{Decided  February,  1907.) 
Motion  by  plaintiff  to  sever  the  action.     Oranted. 

Mr.  William  O.  Mulligan,  for  plaintiff. 

Mr.  Edward  C.  Moen,  for  defendant  William  J.  O'- 
Brien 

Messrs.  Foster  &  Spier  (Frederick  B.  Foster,  of  coun- 
sel), for  defendant  Mary  M.  Barson. 

GiEGEBiCH,  J. — The  complaint  embraces  three  causes 
of  action — one  for  imlawful  entry  and  detainer,  another 
for  assault  and  battery,  and  still  a  third  for  the  conversion 
of  personal  property.  William  G.  Barson,  one  of  the  de- 
fendants, having  died,  a  motion  is  now  made  to  sever  the 
action  and  for  leave  to  continue  it  separately  against  the 
defendants  O'Brien  and  Charles  H.  Barson  as  if  they 
were  the  only  defendants  named  therein,  and  for  leave 
to  continue  the  action  upon  the  third  cause  of  action,, 
namely,  that  for  conversion  of  personal  property,  sepa- 
rately against  the  executrix  of  William  G.  Barson,  de- 
ceased, as  if  she  were  the  only  defendant  named  therein. 

There  can  be  no  question  that  the  cause  of  action  for 
conversion  of  personal  property  survives  (Heinmuller  v. 
Gray,  13  Abb.  Prac  [N.  S.]  299) ;  nor  that  the  cause  of 
action  for  unlawful  entry  and  detainer  and  that  for  as- 
sault and  battery  abated  as  to  the  defendant  William  G. 
Barson,  with  his  death  (Moseley  v.  Albany  Northern 
R.  R.,  14  How.  Prac.  71;  Rogers  v.  Adriance,  22  How. 
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Prac.  97).  There  is  no  difficulty  in  holding  that  this  ac- 
tion survives  in  part  and  abates  in  part.  Indeed,  in 
Cregin  v.  Brooklyn  Crosstown  R.  R.,  83  N.  Y.  595,  it 
was  held  that,  where  only  one  cause  of  action  was  stated, 
there  would  be  survival  in  part  and  an  abatement  in  part 
as  to  that  single  cause  of  action,  and  that  the  adminis- 
trator of  a  deceased  plaintiff  might,  accordingly,  remain 
entitled  to  recover  for  the  loss  of  services  of  the  plaintiff's 
wife  and  for  expenses  incurred  by  reason  of  the  injuries 
causing  her  death,  although  such  an  administrator  could 
not  recover  any  damages  for  the  loss  of  the  wife's  society, 
as  the  right  of  action  for  such  damages  died  with  the  hus- 
band. That  the  action  should  be  severed  as  to  the  third 
cause  of  action  seems  to  be  established  by  the  authorities. 
In  Union  Bank  v.  Mott,  27  N".  Y.  633,  the  court  stated 
that,  where  parties  are  jointly  and  severally  liable  either 
for  torts  or  upon  contracts,  the  personal  representatives 
of  the  deceased  parties  may  be  proceeded  against  by  ac- 
tion at  the  same  time  with  actions  against  surviving  par- 
ties, but  that  it  must  be  by  separate  actions,  and  not  by 
joining  both  classes  of  defendants  in  one  action,  and  that 
upon  the  decease  of  one  of  several  defendants,  thus  liable 
in  a  joint  action,  such  action  cannot  be  revived  as  a  joint 
action,  but  that  there  is  no  objection  to  revivor  of  the  suit 
in  such  a  case  as  against  a  representative  of  a  deceased 
party  as  a  separate  action.  To  the  same  effect,  see  Gard- 
ner V.  Walker,  22  How.  Prac,  405.  In  opposition  to  the 
motion  various  authorities  of  other  jurisdictions  are  quot- 
ed from,  but  the  right  of  the  plaintiff  to  the  relief  sought 
by  this  motion  is  in  this  state  governed  by  statute;  the 
provisions  in  respect  thereto  being  set  forth  in  Sections 
758  and  759  of  the  Code  of  Civil  Procedure. 
Motion  granted,  with  $10  costs. 
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THOMAS  SECKEL  et  al..  Respondents,  v.  ISABEI/- 
LA  E.  TANGERMANX,  Appellant.* 

Supreme  Court,  Appellate  Term,  March,  1907. 

§§  542,  798. 

Process — Service— By  Mail— Double  Time, 

The  service  of  an  original  answer  by  mail  does  not  entitle  the 
defendant  to  double  time,  under  Code  Civil  Procedure,  Sections 
542  and  798  within  which  to  serve  an  amended  answer. 

{Decided  March,   1907.) 

Appeal  by  the  defendant  from  a  judgment  of  the  New 
York  City  Court  entered  in  favor  of  plaintiffs.     Affirmed. 

Mr.  John  W,  Browne,  for  appellant. 
Messrs.  Fromme  Bros.,  for  respondents. 

Davis,  J. — This  action  was  brought  to  recover  $1,694.- 
76  as  balance  due  for  goods  sold  and  delivered.  The 
summons  and  complaint  were  served  September  25,  1906, 
and  the  answer  was  served  by  mail  October  1,  1906.  An 
amended  answer  was  served  by  mail  October  11,  1906,  but 
the  plaintiff  returned  the  amended  answer  as  not  having 
been  served  in  time  (six  days).  The  defendant  then 
made  a  motion  to  compel  plaintiff  to  accept  the  amended 
answer,  upon  the  ground  that  her  service  of  the  original 
answer  by  mail  gave  her  double  time  to  serve  an  amended 
answer.  This  motion  was  denied,  and  the  order  was 
affirmed,  without  opinion,  on  appeal  to  the  Appellate  Term 
of  this  court  in  December,  1906.  The  question  of  the 
status  of  this  amended  answer  also  came  upon  an  appeal 
from  an  order  made  at  plaintiff's  instance  placing  the  case 

*See  note  at  end  of  case. 
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on  the  short-cause  calendar.  This  appeal  was  heard  at  the 
November,  1906,  term  of  this  court,  and  the  order  was 
affirmed,  without  opinion.  On  both  appeals  this  court 
was  of  the  opinion  that  the  amended  answer  had  not 
been  served  in  time,  and  that,  therefore,  a  new  note  of 
issue  and  notice  of  trial  w^re  not  required.  The  case 
came  on  for  trial  October  23,  1906.  The  defendant  ob- 
jected to  the  trial  proceeding,  because  there  had  been  no 
notice  of  trial  served  and  no  note  of  issue  filed  since  the 
service  of  the  amended  answer.  This  objection  of  the  de- 
fendant was  overruled,  and  exception  to  the  ruling  was 
noted.  In  making  this  ruling  the  court  evidently  had  in 
mind  the  two  previous  decisions  of  the  same  court  (re- 
cently affirmed  on  appeal)  to  the  effect  that  the  amended 
answer  had  not  been  served  in  time.  We  refer  to  the 
order  denying  the  motion  to  compel  acceptance  of  the 
amended  answer  and  to  the  order  placing  the  case  on  the 
short-cause  calendar  upon  the  issue  raised  by  the  original 
answer.  The  plaintiffs  proved  their  case,  the  defendant 
putting  in  no  testimony,  and  a  verdict  was  directed  in 
their  favor.  The  defendant  appeals  from  the  judgment 
entered  on  this  verdict. 

Although  the  defendant  put  in  no  testimony,  she  made 
specific  and  general  objections  to  all  of  the  testimony  on 
the  ground  that  the  case  was  not  properly  before  the  court 
because  of  lack  of  note  of  issue  and  notice  of  trial  subse- 
quent to  the  service  of  her  amended  answer.  Her  ob- 
jections were  all  overruled,  and  exception  taken.  After 
plaintiff  had  rested,  the  defendant  offered  to  prove  the 
facts  connected  with  her  service  of  the  amended  answer. 
Her  offer  was  rejected,  and  exception  taken.  The 
amended  answer  was  not  made  part  of  this  record,  and  its 
contents  are  not  before  the  court.  But,  whatever  its  con- 
tents, whether  calling  for  a  reply  or  not,  it  would  not 
affect  the  question  of  its  being  served  in  time.  We  think 
the  court  was  right  in  proceeding  with  the  trial  and  in 
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rejecting  defendant's  offer.  Inasmuch  as  no  opinion  was 
written  by  this  court  on  the  two  other  appeals,  it  seems 
proper  to  state  briefly  its  position  on  the  question  involved. 
The  defendant  claims  to  have  doubled  her  time  to  serve  the 
amended  answer,  because  she  served  her  original  answer 
by  mail.  It  is  claimed  that  Sections  798  and  542  of  the 
Code  of  Civil  Procedure,  when  read  together,  give  a  de- 
fendant who  has  served  an  original  answer  by  mail 
double  time  to  serve  an  amended  answer.  Section  798 
reads  in  part  as  follows : 

"Where  it  is  prescribed  in  this  act,  or  in  the  Gteneral 
Rules  of  Practice,  *  *  *  that  an  adverse  party  has 
a  specified  time,  after  notice  of  service,  within  which  to 
do  an  act,  if  service  is  made  through  the  post  office,  tlie 

time  so  required  or  allowed  is  double  the  time  specified^ 
«     «     «     " 

We  have  here  a  special  provision  for  the  benefit  of  th& 
party  served  by  mail,  whose  time  to  answer  a  pleading  sa 
served  might  otherwise  be  cut  down  through  delay  in  th& 
mails.  The  privilege  of  mailing  is  met  by  the  privilege^ 
of  double  time  to  answer  the  pleading  served  by  mail.. 
The  necessity  of  some  indulgence  in  the  matter  of  time  to 
the  party  served  becomes  apparent,  in  view  of  the  fact 
that  the  time  to  answer  the  pleading  begins  to  run  from 
the  day  of  mailing,  and  not  from  the  receipt  of  the  pap.?r 
mailed  (Van  Home  v.  Montgomery  et  al.,  6  How.  Prac, 
288;  Schlesinger  v.  Bank  112  App.  Div.,  121,  126,  127, 
98  N.  Y.  Supp.,  136). 

But  the  defendant  contends  that,  having  doubled  the 
plaintiff's  time  by  mailing  her  amended  answer,  she  tbua 
doubles  her  own  time  to  serve  an  amended  answer.  It  ia 
urged  that  such  is  the  effect  of  Section  542  of  the  Code« 
This  section  reads  in  part  as  follows: 

"Within  twenty  days  after  a  pleading,  or  the  answer, 
demurrer  or  reply  thereto,  is  served,  or  at  any  time  before 
the  period  for  answering  it  expires,  the  pleading  may  be 
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onoe  amended  by  the  party,  of  ooone,  without  costs  and 
without  prejudice  to  the  proceedings  already  had.'' 

Defendant  claims  that  plaintiff's  time  to  reply  or  de- 
mur to  her  answer  had  been  lengthened  to  twelve  days, 
and  that,  as  she  served  her  amended  answer  on  the  eleventh 
day,  she  thus  served  it  at  '^a  time  before  the  period  for 
answering  it  expired."  We  think  such  a  cpnstruction  of 
these  two  actions  is  at  variance  with  the  intention  of  the 
Legislature  as  expressed  in  Section  798.  The  main  pur- 
pose of  that  section  was  to  relieve  a  party  served  from 
being  put  to  a  disadvantage  by  the  mailing  of  his  oppo- 
nent's pleading.  Now,  if  that  opponent  can  double  his 
own  time  also  by  simply  mailing  his  pleading  to  his  ad- 
versary, the  equality  established  by  Section  798  is  de- 
stroyed, with  the  advantage  again  in  favor  of  the  mailing 
party.  The  whole  purpose  of  the  provision  in  Section 
798  is  thus  frustrated.  In  harmony  with  this  view  we 
find  the  case  of  Armstrong  v.  Phillips,  60  Hun,  243,  14 
N.  Y.  Supp.,  682,  in  which  the  court  say : 

"The  defendant  had  but  twentj  days  in  which  to  serve 
his  amended  answer  as  of  course.  Section  542.  He 
could  not,  by  serving  his  original  answer  by  mail,  give 
himself  double  time  in  which  to  amend  it.  It  was  the 
adverse  party,  and  not  himself,  who  acquired  double  time." 

The  same  view  was  held  by  Mr.  Throop,  who  in  his 
note  to  Section  798  says  that  a  party  cannot  entitle  him- 
self to  double  time  by  serving  his  pleading  in  this  way. 
There  are  other  authorities  setting  forth  views  contrary 
to  those  expressed  above  (See  Schlesinger  v.  Bank,  112 
App.  Div.  121,  98  N.  Y.  Supp.,  136).  Under  the  cir- 
cumstances, we  have  adopted  the  view  that  the  amended 
answer  in  this  case  was  not  served  in  time,  and  that  the 
judgment  appealed  from  should  be  affirmed,  with  costs. 

Judgment  affirmed,  with  costs.     All  concur. 
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I^ote. — Service  of  Original  Papers  by  Mail  as  Giving  Double  Tim^ 
for  Serving  /intendments  Thereto. 

There  is  some  conflict  among  the  authorities  in  this  state  on 
the  question  whether  double  time  is  allowed  under  Code  Civil 
Procedure,  Sections  542  and  798  for  serving  amendments  to  original 
papers  served  by  mail  Section  543  provides:  "Within  twenty 
days  after  a  pleading,  or  the  answer,  demurrer  or  reply  thereto, 
is  served,  or  at  any  time  before  the  period  for  answering  it  ex- 
pires, the  pleading  may  be  once  amended  by  the  party,  of  course, 
without  costs  and  without  prejudice  to  the  proceedings  already 
had.  But  if  it  is  made  to  appear  to  the  court  that  the  pleading 
was  amended  for  the  purpose^  of  delay,  and  that  the  adverse  party 
will  thereby  lose  the'  benefit  of  a  term,  for  which  the  cause  is  or 
may  be  noticed,  the  amended  pleading  may  be  stricken  out,  or  the 
pleading  may  be  restored  to  its  original  form,  and  such  terms  im- 
posed as  the  court  deems  just."  And  section  798  provides: 
"Where  it  is  prescribed  in  this  act,  or  in  the  general  rules  of 
practice,  that  a  notice  must  be  given,  or  a  paper  must  be  served 
within  a  specified  .time,  before  an  act  is  to  be  done ;  or  that  the 
adverse  party  has  a  specified  time,  after  notice  or  service,  within 
which  to  do  an  act;  if  service  is  made  through  the  post-office,  the 
tmie  so  required  or  allowed  is  double  the  time  specified;  except 
that  ser\'icef  of  notice  of  trial  may  be  made,  through  the  post-office, 
not  less  than  sixteen  days  before  the  day  of  trial,  including  the 
day  of  service.'* 

One  line  of  authorities  holds  that  the  time  is  not  doubled  by 
sucH  service.  One  of  the  leading  cases  of  this  class  is  Armstrong 
v.  Phillips,  60  Hu.i  243,  20  N.  Y.  Civ.  Proc.  R.,  339»  in  which  the 
court  said  that  the  defendant  had  but  twenty  days  in  which  to 
serve  his  amended  answer  as  of  course;  he  could  not,  by  serving 
his  original  answer  by  mail,  give  himself  double  time  in  which  to 
rme^d  it:  it  was  the  adverse  party  and  not  himself  who  acquired 
double  time  and  it  follows  that  the  amended  answer  was  properly 
returned. 

The  question  arosci  in  Seckel  v.  Tangemann,  38  N.  Y.  Civ.  Proc. 
R.  447,  as  to  whether  an  amended  answer  was  served  in  time.  The 
defendant  contended  that  sections  798  and  542  of  the|  Code  of  Civ. 
Proc,  when  read  together,  give  a  defendant  who  has  served  an 
original  answer  by  mail  double  time  to  serve  an  amended  answer. 
The  court  said  that  such  a  construction  of  those  two  sections  is 
at  variance  with  the  intention  of  the  legislature,  as  expressed  in 
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section  798»  the  main  purpose  of  this  section  being  to  relieve  a 
party  served  from  being  put  to  a  disadvantage  by  the  mailing  of 
bis  oppenent's  pleading;  so  if  the  opponent  can  double  his  own 
time  by  simply  mailing  his  pleading  to  his  adversary,  the  equality 
established  by  section  ygli  is  destroyed,  with  the  advantage  again 
in  favor  of  the  mailing  party  and  the  whole  purpose  of  the  sec- 
tion is  thus  frustrated  In  rendering  this  decision  the  court 
acknowledged  that  there  were  other  authorities  holding  contrary 
views. 

In  Bates  v.  Plasmon  Co.  41  Misc.  16,  83  N.  Y.  Supp..  573,  the 
court  held,  on  authority  of  Binder  v.  Metropolitan  St.  R.  Co.,  6& 
App.  Div.  281,  74  N.  Y.  Supp.  54,  that  a  defendant  who  has  served 
his  answer  by  mail  may,  as  of  course,  serve  an  amended  answer 
\vithin  forty  days  thereafter. 

Where  an  answer  is  served  by  mail  which  does  not  admit  of  a 
reply,  and  is  not  in  fact  replied  or  demurred  to,  the  defendant's 
time  to  amend  it,  of  course,  is  limited  to  twenty  days  next  after 
the  day  of  service.  This  decision  was  based  upon  section  172  of 
the  (old  Code  which  provides:  "Any  pleading  may  be  once 
amended  by  the  party,  of  course,  without  costs,  and  without  pre- 
judice to  the  proceedings,  at  any  time  within  twenty  days  after  't 
is  served,  or  at  any  time  before  the  period  for  answering  it  ex- 
pires, or  it  can  be  so  amended  at  any  time  within  twenty  days 
after  the  service  of  the  answer  or  demurrer  to  such  pleadings 
unless."  Toomey  v.  Andrews,  48  How,  Prac.  332.  This  case  was 
an  action  of  a  promissory  note,  and  the  complaint  was 
setved  by  mail.  On  the  second  day  thereafter  the  plaintiff's 
attorney  noticed  the  case  for  trial  at  the  next  circuit  and  before 
the  end  of  forty  days,  but  after  twenty  days  thereafter,  the  de- 
fendant served  an  amended  answer  which  the  plaintiffs  attorney 
immediately  returned  with  notice  that  he  declined  to  receive  it  on 
the  ground  that  it  was  not  served  in  time,  and  the  court  upheld 
his  objections. 

The  Toomey  case  was  follewed  in  Ward  v.  Gillies,  19  N.  Y. 
Civ.  Proc.  R.  40.  In  this  case  the  plaintiff  served  his  complaint 
en  the  defendant  by  mail  on  March  2d.  Within  the  time  allowed 
by  law  for  answering  the  complaint,  the  defendant  served  an 
answer  by  mail,  and  thereafter  on  June  6,  thirty-five  days  after 
the  service  of  the  original  answer,  served  an  amended  answer, 
also  by  mail,  which  answer  the  plaintiffs  attorneys  returned  on 
the  ground  that  it  was  not  served  in  time.  Upon  a  motion  to 
vacate  the  judgment  entered,  the  court  held  that  such  service  of 
the  amended  answer  was  not  in  time,  and  that  the  motion  to  vacate 
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the  judgment  entered  under  the  original  answer  should  be  denied. 

So,  where  a  defendant  serves  by  mail  an  answer  to  the  com- 
plaint, the  plaintiff  has,  under  Code  Qv.  Proc.,  sect.  798,  forty 
days  to  serve  by  mail  an  amended  complaint,  as  of  course,  under 
Code  Civ.  Proc.,  sect.  542.  Bucklin  v.  Buffalo  A.  &  A.  R.  Co.,  41 
Misc.  557,  85  N.  Y.  Supp.  114,  affirmed  in  93  App.  Div.  607,  mem. 
In  this  case  there  is  a  dictum  that  a  defendant  who  has  served  an 
answer  by  mail  is  not  an  "adverse  part/'  within  the  second  clause 
of  section  798,  nor  would  it  be  just  to  permit  him  to  double  his 
time  to  amend  his  answer  by  his  own  act  in  mailing  the  original 
answer. 

The  time  for  an  application  by  a  defendant  for  a  change  of 
venue  is  doubled,  under  Code  of  Civil  Procedure,  Section  798, 
where  the  demand  therefore  is  served  by  mail.    , 

Thus,  in  Binder  v.  Metropolitan  St.  R,  Co.,  68  App.  Div.  281, 
74  N.  Y.  Supp.  54,  it  appeared  that  the  summons  and  complaint 
were  served  on  the  sixteenth  day  of  August  and  the  defendant 
served,  by  mail,  his  answer  on  the  sixth  day  of  »eptemt)er,  with 
a  demand  in  writing,  pursuant  to  Code  Civ.  Proc.,  sect.  986,  that 
the  action  should  be  tried  in  the  proper  county.  The  plaintiff 
not  having  consented  to  the  change,  a  motion  was  maoe  oy  tne 
.service  of  the  motion  papers  by  mail  on  October  7th.  The  court 
held  that  the  motion  for  change  of  place  of  trial,  made  on  October 
7th,  was  made  in  time,  under  Code  Civ  Proc.,  sect.  986,  which  re- 
quires a  party  who  wants  a  change  of  venue  to  serve  a  demand 
therefor  with  his  answer,  and  if  the  plaintiff  does  not  serve  his 
written  consent  within  five  days  after  service,  the  defendant's  at- 
torney may,  within  ten  days,  serve  notice  of  motion  to  change  the 
place  of  trial,  and  under  section  798,  which  allows  double  time  to 
reply  when  service  is  made  by  mail. 

A  similar  decision  was  rendered  in  the  case  of  Lesser  v.  Williams, 
52  Hun.  610,  mem.,  reported  in  full  in  5  N.  Y.  Supp.  27,  and 
affirmed  in  119  N,  Y.  639,  mem. 

On  the  other  hand,  authorities  worthy  of  respect  hold  that 
service  by  mail  operates  to  double  the  time  of  the  party  serving, 
as  well  as  his  adversary. 

Thus,  in  Schlesinger  v.  Borough  Bank,  112  App.  Div.  121,  98 
N.  Y.  Supp.  136,  the  court  held  that  a  defendant  who  has  served 
his  original  answer  by  mail  has  a  right  to  amend  the  same  once, 
as,  of  course,  without  costs,  within  forty  days,  pro- 
>iding  such  amendment  is  not  made  for  the  purpose  of  delay,  by 
virtue  of  construing  together  section  542  of  the  Code  of  Civ.  Proc, 
which  provides  that  such  amendment  may  be  made  "within  twenty 
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days  after  a  pleading,  or  the  answer,  demurrer  or  reply  thereto, 
is  served,  or  at  any  time  before  the  period  for  answering  it  ex- 
pires," and  section  796,  which  gives  the  adverse  party  double  time 
to  plead  when  service  is  made  by  mail.  In  speaking  of  the  case 
of  Toomey  v.  Andrews,  supra.,  the  court  said  that  that  case  was  a 
Special  Term  decision  and  not  well  considered,  and  the  court 
which  rendered  it  appears  to  have  been  influenced  by  the  fact  that 
the  original  answer  in  that  case  did  not  call  for  a  reply.  In  com- 
menting on  the  construction  to  be  given  sections  542  and  79B  of 
the  Code  of  Civ.  Proc.,  the  court  said:  **It  seems  to  me  to  be  a 
serious  mistake  to  suppose  that  the  question  at  issue  depends  upon 
the  construction  to  be  placed  upon  section  798  of  the  Code  of  Civil 
Procedure.  On  the  •  contrary,  the  question  depends  entirely  upon 
the  construction  to  be  placed  upon  section  542  of  the  Code.  In 
other  words,  the  question  of  the  right  to  serve  an  amended  plead- 
ing as  of  course  cannot  be  properly  determined  without  consider- 
ing or  construing  the  section  of  the  Code  of  Civil  Procedure 
which  confers  that  right.  Section  798  relates  generally  to  the 
time  given  or  allowed  to  an  adverse  party  to  do  an  act  after  notice 
or  service  either  under  the  Code  of  Civil  Procedure  or  the 
Genera]  Rules  of  Practice,  and  it  provides,  except  as  therein  stated 
for  a  notice  of  trial,  that  if  the  required  service  is  made  by  mail 
the  adverse  party  shall  have  double  the  time  which  he  would  have 
had  in  case  the  service  upon  him  had  been  made  personally.  The 
(•rovision,  of  course,  embraces  the  service  of  pleadings  and  un- 
questionably gives  to  the  party  served  with  a  pleading  by  mail 
forty  days'  time  in  which  to  answer,  reply  or  demur  to  it,  but 
the  provision  also  includes  the  service  of  every  other  paper  or 
notice  which  is  pi  escribed  by  the  General  Rules  of  Practice  or 
the  Code  of  Civil  Procedure  with  the  single  exception  of  a  notice 
of  trial.  It  was  not  intended  of  itself  to  double  the  time  of  the 
server  or  any  paper  for  any  purpose,  whether  the  paper  served 
be  notice  or  pleading,  nor  has  it  any  relation  other  than  incidental 
to  the  right  party  to  serve  an  amended  pleading  as  of  course.  That 
right  is  given  by  Section  542  of  the  Code  of  Civil  Procedure,  which 
provides  in  eflFect  that  any  pleading  may  be  once  amended  as  of 
course  at  any  time  before  the  period  for  answering  it  has  ex- 
pired. If  the  pleading,  therefore,  shall  have  been  served  by  mail, 
the  time  to  answer  it  will  not  expire  until  forty  days  and  the 
pleader  will  consequently  have  forty  days'  time  within  which  to 
amend  it,  not  because  he  has  given  himself  double  time  under 
section  798,  but  because  the  Code  has  given  him  double  time  under 
section  542.    This  applies  only  to  an  amendment  of  a  pleading  and 
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has  no  necessary  application  to  the  time  allowed  to  either  the 
server  or  the  adverse  party  with  respect  to  the  many  other  papers 
and  notices  which  are  included  in  the  purview  of  section  798w'* 
Reference  may  be  made  to  the  opinion  of  Jenks,  J.,  dissenting, 
who  wrote  a  strong  opinion  in  favor  of  a  contrary  view. 

In  Washburn  v.  Herrick,  4  How.  Prac.  15,  it  was  held  that  any 
cases  where  service  by  mail  may  be  made,  double  time  is  permitted 
to  serve  an  amended  answer  or  reply,  of  course,  without  costs. 
This  decision  was  followed  in  Evans  v.  Lichenstein,  9  Abb.  Prac. 
(N.  S.)  141.  In  commenting  on  these  two  decisions,  the  court 
in  Toomey  v.  Andrews,  supra.,  said  that  the  views  therein  expressed 
were  not  in  conflict  with  those  of  the  Toomey  case,  and  that  the 
Washburn  case  was  decided  under  the  Code  of  1848,  which  pre- 
scribed but  one  period  of  time  in  which  a  pleading  might  be 
amended  of  course,  that  is,  "at  any  time  before  the  period  for 
answering  it  shall  expire." 


HARRY  V.  DAVIS,  Plaintiff,  v.  WILLIAM  RO- 
SENZWEIG REALTY  OPERATING  CO.,  et  al., 
Defendants. 

SuPBEME  Court,  Special  Term,  New  York  County, 
February,  1907. 

§  885. 

Motions  and  Orders — Deposition — When  Refused. 

A  referee  to  take  depositions  for  use  upon  a  motion  for  a  new 
trial,  will  not  be  appointed,  although  Code  Civil  Procedure, 
Section  885  authorizes  the  taking  of  depositions  of  persons  not 
parties  to  the  action  in  support  of  or  opposition  to  motions, 
where  it  clearly  appears  that  the  person  to  be,  examined  will  not 
swear  to  the  facts  the  maving  party  seeks  to  establish. 

Motions  and  Orders — Depositions — IVhen  Granted. 

Where  one  of  the  parties  whose  affidavit  is  sought  to  be  used  upon 
a  motion  for  a  new  trial,  refuses  to  verify  a  proposed  affidavit, 
on  the  ground  that  he  had  no  knowledge  of  the  matters  therein 
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contained,  and  also  refused  to  make  any  affidavit  whatever  upon 
an  application  under  Code  Civil  Procedure,  Section  885  to  obtain 
his  deposition,  the  motion  to  obtain  his  deposition  v^ill  be  granted. 

Motions  and  Orders — Laches, 

There  is  not  such  laches  as  to  constitute  a  bar  to  an  application  to 
obtain  the  deposition  of  a  witness  under  Code  Civil  Procedure, 
Section  885,  to  be  used  on  a  motion  for  a  new  trial,  where  the 
facts,  although  discovered  several  months  ago,  were  not  made 
known  to  the  defendant's  attorney  because  their  importance  was 
not  appreciated,  and  it  does  not  appear  that  there  was  any  delay 
after  the  attorney  learned  the  facts. 

(Decided  February,  1907.) 

Motion  to  obtain  the  deposition  of  certain  witnesses, 
under  Code  Civil  Procedure,  Section  885,  to  be  used  on 
a  motion  for  a  new  trial. 

Granted,  with  modifications. 

Mr,  Morris  J.  Hirsch,  for  the  motion. 
Messrs.  Kurzman  £  Frankenhcimer  (John  Franken- 
heimer,  of  counsel),  opposed. 

GiEOEBiCH,  J. — This  is  a  motion,  under  Section  885 
of  the  Code  of  Civil  Procedure,  to  obtain  the  depositions 
of  certain  persons,  Kashare,^Goldberg  and  Schlessel,  to  be 
used  upon  a  motion  which  the  defendant  corporation  pro- 
poses to  make  for  a  new  trial.  The  action  was  brought  to 
rescind  a  contract  made  by  the  plaintiff  to  purchase  cer- 
tain real  estate  of  the  defendant  and  to  recover  back  the 
amount  deposited  on  the  execution  of  the  contract.  The 
plaintiff  was  successful ;  the  trial  court  finding  that  the  de- 
fendant had  falsely  represented  to  the  plaintiff  that  the 
land  in  question  was  firm,  natural  ground  suitable  to 
support  buildings,  while  in  fact  it  was  filled  ground  and 
unsuitable. 

The  moving  papers  show  that  the  plaintiff  testified  upon 
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the  trial  that  Schlissel  had  purchased  the  property  of 
him;  that  he  had  it  tested,  and  reported  to  the  plaintiff 
that  it  was  filled  ground,  and  that  the  latter  had  the  land 
tested  and  verified  that  fact;  that  Schlessel,  who  was 
called  as  a 'witness  in  behalf  of  the  plaintiff,  testified  that 
after  entering  into  a  contract  with  the  plaintiff  for  the 
purchase  of  the  property  he  had  a  digger  examine  the 
lots,  who  reported  that  the  ground  was  filled  ground; 
and  that  the  result  of  such  examination  was  communicated 
to  the  plaintiff  by  the  witness,  upon  the  strength  of  which 
the  plaintiff  rescinded  the  contract  upon  the  ground  of  the 
alleged  falsity  of  the  representation.  And  it  is  further 
alleged  in  the  moving  papers  that  since  that  time  Schles- 
sel told  Kashare  and  Goldberg  that,  the  plaintiff  being 
financially  unable  to  take  title,  it  was  arranged  between 
them  that  Schlessel  should  be  relieved  of  his  contract  to 
take  the  property  in  suit,  and  a  scheme  devised  to  have  the 
bottom  of  the  ground  declared  to  be  made  ground  and  not 
good  ground,  and  assert  that  representations  had  been 
made  as  to  the  character  of  the  bottom  on  behalf  of  the 
defendant  company  to  induce  the  plaintiff  to  purchase  the 
said  property.  Schlessel  denies  that  he  made  any  of  the 
statements  claimed  to  have  been  made  by  him,  and  which 
he  says  are  in  direct  conflict  with  his  testimony  upon  the 
trial,  and  he  further  states  that  the  reason  why  he  refused 
to  swear  to  the  proposed  affidavit  was  because  all  the  alle- 
gations therein  contained  after  the  first  page  were  untrue. 
Kashare  denies  that  Schlessel  ever  made  to  him  any  of  the 
statements  above  mentioned,  and  he  further  denies  having 
any  conversation  with  William  Eozenzweig  at  Asbury 
Park,  subsequent  to  the  trial,  to  the  effect  that  Schlessel 
had  entered  into  a  conspiracy  with  the  plaintiff  of  the 
character  above  stated.  Kashare  further  makes  affidavit 
that  he  never  had  any  conversation  with  Schlessel  relating 
to  the  purchase  of  any  property  whatsoever  from  the 
plaintiff,  and  that  the  reason  why  he  refused  to  swear  to 
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the  proposed  affidavit  was  because  he  '^ew  nothing  about 
the  matters  therein  referred  to." 

Mr.  Justice  Scott,  in  Calvet-Rogniat  v.  Mercantile 
Trust  Co.,  46  Misc.  Rep.  20,  24,  93  N.  Y.  Supp.,  241, 
passing  upon  a  similar  application,  said : 

"The  proceeding  is  not  intended  to  be  used  as  one  for 
the  general  examination  of  witnesses,  and  no  good  pur- 
pose is  to  be  served  by  putting  questions  which  will  elicit 
denials  of  the  facts  sought  to  be  established.  The  Code 
expressly  vests  the  granting  of  this  order  in  the  judicial 
discretion  of  the  court,  and  it  would  not,  in  my  opinion,  be 
a  proper  exercise  of  that  discretion  to  appoint  a  referee 
to  take  the  depositions  when  it  clearly  and  positively  ap- 
pears, as  in  the  present  case,  that  the  parties  to  be  ex- 
amined will  not  swear  to  the  facts  which  plaintiff  seeks 
to  establish  by  their  depositions,  because,  as  they  allege, 
these  facts  do  not  exist.  The  result  of  their  examination, 
under  these  circimistances,  would  not  aid  the  court  in  de- 
termining the  principal  motion." 

All  that  is  above  said  applies  with  equal  force  to  the 
cases  of  Schlessel  and  Eashare,  and  hence  the  motions  as 
to  them  should  be  denied.  A  different  situation,  how- 
ever, is  presented  in  the  case  of  Gt)ldberg,  the  remaining 
proposed  witness,  who  refused  to  verify  the  proposed  affi- 
davit on  the  ground  that  he  had  no  knowledge  of  the 
matters  therein  contained,  but  who,  nevertheless,  refused 
to  make  any  affidavit  whatever  upon  this  application.  His 
case,  therefore,  differs  from  Calvet-Rogniat  v.  Mercan- 
tile Trust  Co.,  Supra,  where  the  proposed  witnesses  made 
positive  affidavits  that  some  of  the  matters  proposed  to  be 
80  proved  by  them  were  not  true,  and  that  as  to  others  they 
had  no  knowledge.  It  is  objected  by  the  plaintiff  that 
as  the  main  issue  upon  the  trial  was  whether  or  not  the 
defendant  William  Rosenzweig  represented  that  the  lots 
in  suit  were  good  and  not  made  ground,  and  as  Schlessel 
gave  no  testimony  on  that  point,  it  would  be  unavailing 
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to  discredit  him.  This  argument  loses  sight  of  the  fact 
that  the  evidence  sought  would  not  only  discredit  Schlessel, 
by  showing  a  conspiracy  between  him  and  the  plaintiff 
to  relieve  the  latter  of  the  contract  in  suit  by  false  testi- 
mony, but  would  equally  discredit  and  refute  the  plaintiff, 
who  did  testify  to  the  main  issue. 

Neither  do  I  think  that  there  has  been  any  such  laches 
on  the  defendants'  part  as  to  constitute  a  bar  to  this  mo- 
tion. The  facts  were  discovered  several  months  ago,  but 
were  not  made  known  to  the  defendants'  attorney  because 
their  importance  was  not  appreciated.  It  does  not  ap- 
pear that  there  was  any  delay  after  the  attorney  learned 
the  facts,  but  the  contrary  rather,  as  he  states  in  his  affi- 
davit that  they  were  just  related  to  him. 

The  motion  as  to  Goldberg  is  therefore  granted,  but 
denied  as  to  Schlessel  and  Kashare,  with  $10  costs  to 
abide  the  final  event  of  the  action.  The  appointment  of 
a  referee  to  take  the  deposition  of  Goldberg,  as  well  as 
the  time  and  place  of  his  examination,  will  be  deferred 
until  the  settlement  of  the  order,  which  may  be  had  on 
two  days'  notice. 


JULIA  R.  FARLEY,  Appellant,  v.  MANHATTAN- 
RAILWAY  COMPANY,  Respondent .♦ 

Supreme  Court,  Appellate  Division,  First  Depart- 
ment, January,  1907. 

§§  462,  723. 

Parties — Lessee  as  necessary — How  Brought  In. 

In  an  action  brought  by  a  property  owner  to  enjoin  a  railroad 
company  from  operating  an  elevated  railroad  in  front  of  her 
premises,  and  as  incidental  relief  demanding  damages  caused  by 

♦See  note  at  end  of  case. 
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such  operation,  a  motion  for  leave  to  serve  a  supplemental 
summons  bringing  in  a  party  which  took  a  lease  of  such  railroad 
subsequent  to  the  commencement  of  the  action,  should  be  granted 
under  Code  Civil  Procedure,  Section  452,  provides  that  when  the 
complete  determination  of  a  controversy  cannot  be  had  without 
the  presence  of  other  parties,  the  court  must  direct  them  to  be 
brought  in.  and  under  Code  Civil  Procedure,  Section  723,  which 
provides  that  the  court  may  at  any  stage  of  an  action,  in  further- 
ance of  justice,  amend  any  process  or  pleading  by  adding  the 
name  of  a  party. 

Parties — Xecessary — Lessee^lnjunctrve  Relief  Against  Lessor, 

A  lessee  in  a  necessary  party  defendant  in  an  action  against  the 
lessor  for  injunctive  relief  and  damages,  although  the  lessee  may 
not  be  liable  for  damages  caused  by  the  lessor,  and  may  be 
brought  in  by  a  supplemental  summons  pursuant  to  the  provisions 
of  Code  Civil  Procedure  Sections  452  and  723. 

(Decided  January,  1907.) 

Appeal  by  plaintiff  from  an  order  of  the  New  York 
"Special  Term,  denying  a  motion  for  leave  to  serve  a  sup- 
plemental summons  and  complaint,  under  Code  Civil  Pro- 
cedure, Sections  452  and  723. 

Mr.  W,  G.  Peckham,  for  appellant. 
Mr.  Sherrill  Bahcock,  for  respondent. 

Lauohlin,  J. — This  action  was  brought  on  the  4th 
day  of  August,  1902,  by  the  plaintiff  as  owner  of  the 
premises  known  as  "No  829  Third  Avenue"  to  perpetu- 
ally enjoin  and  restrain  the  Manhattan  Railway  Com- 
pany, which  was  then  in  possession  of  and  operating  the 
elevated  railroad  in  Third  Avenue  in  front  of  said  prem- 
ises, from  operating  the  railroad  and  to  compel  it  to  take 
down  and  remove  the  same,  and  as  incidental  relief  to  re- 
cover the  damages  caused  thereby.  Subsequent  to  the 
commencement  of  the  action,  and  on  or  about  the  Ist  day 
of  April,    1903,   the   Interborough  Rapid  Transit   Com- 
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pany  leased  the  railroad  from  the  Manhattan  Company^ 
and  has  ever  since  been  in  possession  of  and  operating  the 
same.  The  motion  was  resisted  upon  three  grounds: 
First,  laches ;  second,  that  another  action,  brought  by  the 
plaintiff  against  the  Interborough  Rapid  Transit  Com- 
pany for  the  same  relief,  was  pending ;  and,  third,  that  the 
cause  of  action,  if  any,  against  the  Interborough  Com- 
pany is  separate  and  distinct  from  that  against  its  lessor. 
According  to  the  memorandum  opinion  of  the  learned 
justice  who  presided  at  Special  Term,  it  appears  that  the- 
order  was  denied  upon  the  second  and  third  grounds.  Al- 
though the  plaintiff  was  unable  to  show  a  stipulation  es- 
tablishing her  right  to  have  the  lessee  brought  in  as  party 
defendant  in  this  case,  it  appears  that  that  course  was- 
adopted  in  many  similar  cases  by  stipuluation,  and  that 
the  plaintiff  was  justified  in  the  belief  that  there  would 
be  no  serious  opposition  thereto  in  this  case,  and  very  like- 
ly there  would  not  have  been  but  for  the  decision  of  the 
Court  of  Appeals  in  Hindley  v.  Manhattan  R.  Co.,  185 
N.  Y.,  335.  The  complaint  in  the  other  action  by  this^ 
plaintiff  against  the  Interborough  Company  had  not  been 
served,  and  the  inference  from  the  affidavits  is  that  that 
action  was  brought  on  account  of  a  threatened  construc- 
tion of  another  track  in  front  of  plaintiff's  premises.  The 
motion,  therefore,  could  not  have  been  properly  denied 
either  upon  the  theory  of  laches  or  on  account  of  the  pen- 
dency of  other  action. 

Under  the  decision  of  the  Court  of  Appeals  in  Hindley 
V.  Manhattan  Railway  Company,  supra.,  a  new  action 
for  the  relief  embraced  in  the  original  complaint  herein 
might  now  be  barred  by  the  statute  of  limitations.  Of 
course,  the  lessee  is  not  liable  for  the  damages  caused  by 
its  lessor  unless  it  has  assumed  and  agreed  to  pay  them. 
The  original  action,  however,  involved  the  right  of  the 
lessor  to  maintain  and  operate  the  railroad  and  the  struct- 
ure in  the  avenue  in  front  of  the  plaintiff's  premises,  and. 
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in  default  of  its  paying  the  past  and  future  damages  of 
the  plaintiff  for  the  injury  to  her  easements  of  lights  air^ 
and  access,  the  plaintiff  would  be  entitled  to  injunctive 
relief.  It  is  evident  that  injunctive  relief  should  not  be 
granted  after  the  defendant  has  parted  with  possession 
without  bringing  in  the  lessee  as  a  party  defendant,  and, 
if  the  plaintiff  could  not  obtain  injunctive  relief,  she 
might,  under  some  of  the  decisions  of  the  Court  of  Ap- 
peals be  relegated  to  an  action  at  law  for  her  damages, 
and  the  statute  of  limitations  may  have  run  against  such 
an  action.  It  would  seem,  therefore,  that  both  under 
the  provisions  of  Section  452  and  Section  723  of  the 
Code  of  Civil  Procedure,  the  Interborough  Company 
should  be  brought  in  as  a  party  defendant.  It  is  manifest, 
that  if  it  be  brought  in  as  a  party  defendant,  the  proper 
procedure  is  to  allow  the  plaintiff  to  serve  a  supplemental 
summons  and  complaint. 

The  order  should,  therefore,  be  reversed,  with  $10  costs 
and  disbursements,  and  motion  granted,  with  $10  costs. 
All  concur. 

♦For  construction  of  Section  723  of  the  G>dc  with  reference  to 
the  amendment  of  pleadings  changing  capacity  of  party,  see 
exhaustive  note,  ante,  page  13. 


MATTER  OF  SHELDOX. 

Supreme  Court,  Appellate  Divistox,  Tfiird  Dkp.vrt- 
MENT,   March,    1907. 

§§  2643,  2644. 

Executors  and  Administrators — Appointment—SuMciency  of  Peti- 
tion. 

A  petition  for  the  appointment  of  an  administrator  with  the  will 
annexed,   which   does   not   disclose  what  relation  the  petitioner 
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sustained  to  the  estate  or  that  there  was  no  other  person  entitled 
to  letters,  as  of  a  prior  right,  who  as  cited,  as  required  by  Code 
Civil  Procedure,  Sections  2643  ^^^  3^44*  ^^^  ^^^  renounced,  is 
insufficient 

(Decided  March,  1907.) 

x\ppeal  from  a  decree  of  the  Surrogate's  Court  of 
Broome  County,  appointing  an  administrator  with  will 
annexed.     Reversed. 

Messrs.  Curtiss,  Arms  &  Keenan,  for  appellant. 
Messers.  Weill  &  Weill,  for  respondent. 

Cochrane,  J. — On  June  25,  1906,  the  respondent, 
Marie  S.  Wiggins,  filed  in  the  surrogate's  oflSce  of  Broome 
county  a  petition  having  for  its  object  the  appointment  of 
an  administrator  with  the  will  annexed  of  Henry  A.  Shel- 
don, deceased.  In  such  petition  she  described  herself  as 
one  of  the  legatees  and  next  of  kin  of  said  deceased.  It 
was  therein  alleged  that  letters  testamentary  had  been  pre- 
viously issued  to  Gteorge  M.  Burr  and  Scebelia  H.  Shel- 
don, the  surviving  executors  named  in  said  will^  that  one 
of  said  executors  had  died,  and  the  letters  testamentary 
issued  to  the  other  had  been  revoked;  that  the  only  next 
of  kin  of  the  decedent  were  the  petitioner  and  Isabel  D. 
Burr,  a  daughter.  On  this  petition  a  citation  was  issued 
to  said  Isabel  D.  Burr  returnable  July  30,  1906.  On  the 
return  of  the  citation,  Isabel  D.  Burr  appeared  specially 
for  the  purpose  of  objecting  to  the  sufficiency  of  the  peti- 
tion and  to  the  jurisdiction  of  the  surrogate  to  appoint  an 
administrator  with  the  will  annexed.  No  action  at  that 
time  seems  to  have  been  taken  in  reference  to  the  appel- 
lant's objections.  The  next  step  sems  to  have  been  on 
October  12,  1906,  when  another  petition  was  filed  by  the 
petitioner,  in  which  she  again  asked  for  the  appointment 
of  an  administrator  with  the  will  annexed.     This  latter 
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fietition  is  referred  to  as  an  amended  petirion.  Xo  order, 
however,  apj^-ar*  to  have  been  made  permitting  an  amend- 
ment of  the  original  petition;  nor  does  the  latter  petition 
refer  to  the  ..riirinal  petition,  or  purport  to  be  anything 
except  a  c«»m|»i<:e  petition,  independent  of  anything  which 
had  oecnrn-il  T»riiir  to  the  time  when  it  was  filed.  It  de- 
liiand?  ami»ng  other  things,  that  all  persons  required  to  be 
cited  by  the  C^nle  of  Civil  Procedure  may  be  cited  to 
>how  can^e  why  a  decree  should  not  be  made  granting  let- 
ters of  administration  with  the  will  annexed.  Xo  cita- 
tion was  issued  on  this  latter  petition,  nor  does  it  appear 
that  the  appellant  had  any  notice  thereof.  It  is  clear  that 
this  latter  petition,  improperly  described  as  an  ^'amended 
petition,"  has  no  proper  place  in  the  proceeding,  and  must 
be  disregarded. 

The  decree  appealed  from  cannot  be  sustained  by  ref- 
erence to  the  first  petition.  It  nowhere  appears  what 
relationship  Theodore  R.  Tuthill,  the  person  appointed 
administrator  with  the  will  annexed,  sustains  to  the  estate 
of  the  deceased.  If  he  is  a  stranger  to  the  estate,  he  could 
not  be  appointed  without  the  citation  or  renunciation 
of  all  the  legatees,  next  of  kin,  heirs,  devisees,  and  cred- 
itors f  Sections  2643  and  2644  of  Code  of  Civil  Proced- 
ure). The  original  petition  should  have  made  it  appear 
that  there  was  no  person  entitled  to  letters  of  administra- 
tion prior  in  right  to  the  person  appointed,  imless  such 
person  prior  in  right  was  cited  or  had  renounced  such 
right.  This  the  petition  failed  to  do.  This  point  was 
duly  taken  by  the  preliminary  objections  filed  by  the  ap- 
pellant, and  such  objections  should  have  been  sustained. 
It  does  not  appear  that  the  surrogate  at  the  time  took  any 
action  on  such  objections.  The  decree  recites  that  they 
wore  overruled;  but  the  natural  inference  is  from  the 
language  of  the  decree,  and  it  is  so  expressly  stated  by 
respondent  that  they  were  overruled  after  the  scond  peti- 
tion was  filed,  probably  for  the  reason  that  it  was  thought 
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that  the  second  petition  cured  the  defects  of  the  first  pe- 
tition. 

Ae  we  have  seen,  the  appellant  was  not  in  court  in  an- 
swer to  the  second  petition,  and,  as  the  first  petition  was 
insuflScient  to  authorize  the  surrogate  to  make  the  decree 
appealed  from,  such  decree  must  be  reversed,  with  costs, 
and  the  proceeding  dismissed,  with  costs.  All  concur; 
Smith,  P.  J.,  in  result. 


JOHN  A.  CAMPBELL  et  al..  Appellants,  v.  JAMES 
EMSLIE,  Respondent.* 

New  York  Court  of  Appeals,  May,  1907. 

§  3253. 

Costs — Extra  Allowance — Appeal,  "*'  - 

The  question  whether  a  case  is  so  difficult  and  extraordinary  as 
to  justify  an  extra  allowance  as  permitted  by  Cbde  Civil  Proce- 
dure, Section  3253,  where  there  is  no  dispute  about  the  material 
factd  in  the  case,  is  one  of  law  which  the  Court  of  Appeals  may 
review. 

Costs — Extra  Allowance — When  granted. 

To  entitle  a  party  to  an  extra  allowance,  as  permitted  by  Code  Gvil 
Procedure,  Section  3253,  the  case  must  be  difficult  and  extra- 
ordinary, within  the  usual  and  accepted  meaning  of  those  terms,, 
and  one  in  which  a  defense  has  been  interposed. 

Costs— Extra  Allowance — Action  on  Contract, 

The  court  is  not  authorized  to  grant  an  extra  allowance  under 
Code  Civil  Procedure,  Section  3253,  in  an  action  upon  contract 
for  the  recovery  of  money  for  the  sale  of  property,  to  which 
the  defendant  pleaded  a  counterclaim  and  a  judgment  of  another 
state  as  a  bar,  and  which  was  disposed  of  by  stipulation,  by  which 

♦See  note  at  end  of  case. 
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the  plaintiffs  offered  to  allow  judgment  to  be  taken  against  them 
by  the  defendant  dismissing  the  complaint  with  costs,  and  for  a 
judgment  in  favor  of  the  plaintiffs  dismissing  defendants  counter- 
claim. 

(Decided  May,  1907.) 

Appeal  by  plaintiffs  from  a  judgment  of  the  Appellate 
DiTigion,  First  Department^  affirming  a  judgment  for 
defendant.     Modified. 

Mr.  Franklin  Pierce,  for  appellants. 

Mr.   William  McArthur,  for  respondent 

O'Brien,  J. — The  only  question  presented  by  this  ap- 
peal is  the  right  of  the  defendant  to  an  additional  allow- 
ance,  which  was  granted  by  the  trial  court  and  affirmed 
on  appeal.  Stating  the  question  in  another  way,  it  is 
whether  the  case  upon  the  conceded  facts  was  difficult 
and  extraordinary  within  the  meaning  of  the  Code. 

The  action  was  brought  to  recover  the  value  of  two  car 
loads  of  horses^  and  judgment  was  demanded  for  upwards 
of  $22,000.  It  was  an  action  on  contract  for  the  recovery 
of  money  only.  The  defendant's  answer  raised  an  issue 
with  respect  to  some  of  the  material  allegations  of  the  com- 
plaint. It  also  set  up  a  counterclaim,  and  then  alleged 
that  a  suit  had  been  brought  by  the  plaintiffs  in  the  courts 
of  New  Jersey  for  the  same  claim  sought  to  be  recovered 
in  this  action ;  that  the  action  was  brought  to  trial  and  a 
verdict  rendered  in  favor  of  the  defendant  It  was  the 
case  of  a  former  judgment  between  the  same  parties  for 
the  same  cause  of  action  embraced  in  the  pleadings  in  this 
case  and  interposed  as  a  bar  to  any  further  prosecution 
by  the  plaintiffs  of  the  claim  in  question.  The  action, 
in  its  general  features,  would  seem  to  be  a  very  simple 
one.  The  plaintiffs  sought  to  recover  money  on  a  con- 
tract for  the  sale  of  property;  and  the  principal  defense 


VOLUME  38.  467 


Campbell  et.  al.  v.  Exnslie. 


was  that  the  controversy  had  been  determined  by  a  judg- 
ment between  the  same  parties  in  another  State.  The  ac- 
tion was  never  brought  to  trial,  in  the  sense  in  which  a 
trial  of  issues  is  generally  understood.  The  case  was  dis- 
posed of  by  an  agreement  or  stipulation  between  the  re- 
spective counsel,  the  material  part  of  which  is  as  follows : 
^'The  plaintiffs  offer  to  allow  judgment  to  be  taken  against 
them  by  the  defendant  dismissing  the  complaint  with 
costs  in  favor  of  the  defendant  against  the  plaintiffs,  and 
for  judgment  in  favor  of  the  plaintiffs  dismissing  the  de- 
fendant's counterclaim."  So  that,  upon  the  record,  it 
would  seem  that  both  parties  succeeded.  The  plaintiffs 
procured  the  dismissal  of  the  defendant's  counterclaim, 
and  the  defendant  procured  the  dismissal  of  the  plaintiffs' 
complaint.  Who  the  successful  party  was,  if  either,  at 
the  termination  of  the  controversy  is  not  very  clear  from 
the  record ;  nor  is  it  very  important.  Thus  far  there  was 
nothing  about  the  case,  either  of  law  or  fact,  that  would 
make  it  difficult  or  extraordinary.  The  fact  that  the  de- 
fendant was  obliged  to  procure  the  record  of  a  trial  of 
the  same  questions  in  another  State  adds  nothing  to  the 
claim  that  the  case  was  difficult  and  extraordinary.  In- 
deed, the  plea  of  a  former  judgment,  as  a  bar  to  another 
action,  rather  simplifies  the  controversy  than  otherwise. 

The  defendant's  counsel  has  attempted  to  show  that  the 
case  was  difficult  and  extraordinary  by  affidavit,  but  these 
affidavits  do  not  change  the  case  in  the  least  as  it  appears 
from  the  pleadings.  It  is  impossible  to  make  anything 
of  it  but  an  action  to  recover  money  on  a  contract,  met  by 
the  defense  of  a  former  adjudication.  The  opinion  of 
the  plaintiffs'  counsel  that  the  case  was  difficult  and  ex- 
traordinary does  not  change  the  situation.  Whether  a 
case  is  difficult  and  extraordinary  frequently  depends 
upon  facts,  but  here  there  is  no  controversy  about  the  facts, 
and  this  court  must  determine  the  question  as  one  of  law; 
that  is  to  say,  that,  when  there  is  no  dispute  about  the  ma- 
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terial  facts,  whether  a  case  is  difficult  and  extraordinary 
is  a  question  of  law.  That  question  is  open  to  review 
in  this  court  on  an  appeal  from  the  judgment,  since  the 
extra  allowance  is  included  in  the  judgment  and  a  part  of 
it.  It  is  said  in  behalf  of  the  defendant  that  the  allow- 
ance in  this  case  was  discretionary;  and  so  it  was,  if  the 
court  had  power  to  make  it.  But  the  question  whether 
the  trial  court  had  power  to  grant  any  additional  allow- 
ance is  a  question  of  law  subject  to  review  in  this  court 
and  it  has  been  reviewed  very  frequently.  It  will  be  ob- 
served that,  under  the  statute,  the  case  must  be  both  diffi- 
cult and  extraordinary,  and  it  must  be  a  case  in  which 
there  was  a  defense  interposed.  If  it  lacks  either  of 
these  three  requirements,  it  is  not  brought  within  the  pro- 
visions of  the  Code,  and  consequently  the  court  would 
have  no  power  to  make  such  an  allowance.  This  court 
has  said  that  the  words  ^'difficult  and  extraordinary"  are 
words  of  limitation  upon  the  power  of  the  court,  and  that 
the  practice  of  making  an  additional  allowance  substan- 
tially in  every  case  cannot  be  sanctioned.  These  words 
must  be  given  their  usual  and  accepted  meaning  (Stand- 
ard Trust  Co.  V.  N.  Y.  C.  &  H.  R  R.  R.  Co.,  178  K  Y., 
407).  In  view  of  what  this  court  has  said  in  that  case,  I 
am  unable  to  see  how  the  allowance  in  this  case  can  be 
justified.  It  was  not,  I  think,  a  difficult  and  extraor- 
dinary case.  Indeed,  it  was  not  either  difficult  or  extra- 
ordinary, but  a  very  common  and  simple  controversy,  and 
in  view  of  the  conceded  facts,  that  there  was  no  trial  what- 
ever of  the  issues,  the  allowance  cannot  be  sustained,  un- 
less we  are  prepared  to  hold  that  it  may  be  granted  in  sub- 
stantially all  cases. 

Moreover,  the  plaintiffs  succeeded  in  procuring  a  dis- 
missal of  the  defendant's  counterclaim.  The  counter- 
claim, from  an  inspection  of  the  pleadings,  would  seem  to 
be  more  formidable  than  the  case  set  out  in  the  plaintiffs'^ 
complaint.     Generally   speaking,   an   extra   allowance   is. 
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awarded  to  the  successful  party  only,  but  here  both  par- 
ties, as  already  pointed  out,  seem  to  have  succeeded  as  to 
part  of  their  respective  claims.  The  defendant's  counter- 
claim was  dismissed,  but  that  ^ would  be  no  obstacle  to  an 
affirmative  action  brought  by  the  defendant  as  a  plaintiff 
on  the  same  claim;  and,  should  the  defendant  elect  to 
bring  a  new  action  on  the  counterclaim  and  recover,  I  see 
no  reason  why,  upon  the  practice  adopted  in  this  case,  he 
would  not  be  entitled  to  another  additional  allowance. 

It  has  been  held  that  the  court  has  no  power  to  grant 
an  extra  allowance  in  a  controversy  submitted  to  the  court 
upon  an  agreed  case  (People  v.  Fitchburg  R.  R.  Co.,  13»3 
N.  Y.,  239).  It  is  true  that  the  parties  in  this  case  did 
not  agree  upon  the  facts,  but  they  did  agree  upon  a  dispo- 
sition of  the  controversy  without  a  trial.  The  case  was 
not  disposed  of  by  an  offer  of  judgment  under  the  Code, 
since  the  plaintiff^s  offer  was  to  have  both  the  complaint 
and  the  counterclaim  dismissed.  The  parties,  in  effect, 
settled  the  controversy  without  trial.  We  think  that  the 
appeal  presents  a  question  of  law  (Hanover  Fire  Ins.  Co. 
V.  Germania  Fire  Ins.  Co.,  138  X.  Y.,  252 ;  Conaughty  v. 
Saratoga  Co.  Bank,  92  N.  Y.,  401;  Wright  v.  Flei'sch- 
mann,  99  App.  Div.,  547,  91  K  Y.  Supp.,  116). 

The  judgment  should,  therefore,  be  modified  by  strik- 
ing out  the  amount  of  the  extra  allowance  as  of  the  date 
of  the  entry  of  the  judgment,  and,  as  so  modified,  affirmed, 
with  costs  to  the  plaintiffs. 

Vann,  Weeneb,  and  Chase,  JJ.,  concur.  Willard 
Babtlett,  J.,  concurs  in  result  on  the  ground  that  the  ac- 
tion was  practically  settled  between  the  parties  by  their 
stipulation,  and  hence  there  is  no  legal  basis  for  the  award 
of  an  extra  allowance  of  costs.  Gbay,  J.,  dissents  upon 
the  ground  that  the  case  was  one  within  the  discretion  of 
the  courts  below  upon  the  facts.     Cullbn,  C.  J.,  absent. 

Judgment  accordingly. 
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—  , _  • 

Note. — For  cases  on  the  sut^ect  of  addhional  allowance  of  costs, 
sec  note  20  on  S  N.  Y.  Civ.  Proc  R.  2L4.  See,  in  addition,  cases  not 
reported  heretofore,  Matter  of  New  York,  W.  S.,  etc,  R.  C  infra., 
p.  47a  Ruth  V.  Jones,  infra.,  p,  472,  Budd  v.  Smales,  infra.,  p.  472, 
Meyer  v.  Rasquin,  infra.,  p.  473,  and  Colton  v.  Morrissy,  infra.,  p. 
474. 


In  be  Application  of  the  X.  Y.  W.  S.  &  B.  R.  R.  CO., 
Re8pondext,  to  Acquire  Lands  of  WILLIAM  H. 
WATSOX,  Appellant. 

New  York  Supreme  Court,  General  Term,  Fourth 
Department,  October,  1883. 

Eminent  Domain — Discontinuance — Costs. 

When  no  order  of  confirmation  of  the  report  of  commissioners  in 
proceedings  to  take  land  for  a  railroad  has  been  granted  the 
company  has  a  right  to  abandon  the  proceeding. 

An  extra  allowance  cannot  be  granted  in  such  a  proceeding. 

(Decided  October,  1883.) 

Appeal  from  order  directing  the  proceedings  to  be  dis- 
continued on  payment  of  $188.24  costs  and  expenses  of 
the  land  owner. 

Commissions  to  appraise  damages  were  appointed,  who 
made  an  award  August  2,  1882,  of  $39,000  as  compensa- 
tion to  be  paid  to  the  land  owner.  On  September  6,  1882, 
the  company  gave  notice  to  the  land  owner  that  it  aban- 
doned the  proceeding,  but  stated  no  ground  therefor.  The 
report  of  the  commissioners  was  not  filed,  and  no  order  of 
confirmation  was  granted.  The  affidavits  iised  on  mo- 
tion to  discontinue  were  conflicting  on  the  question  of 
the  good  faith  of  the  company  in  abandoning  the  proceed- 
ing. 
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Messrs.  Adams  &  Mann,  for  appellant. 
Mr.  Francis  Keman,  for  respondent. 

Habdik^  J. — ^Held,  That  the  company  had  power  to 
abandon  and  discontinue  its  proceedings.  It  has  been 
held  in  numerous  cases  that  the  proceedings  are  incom- 
plete, and  that  no  right  in  the  company  to  land  vests,  or 
in  the  owner  to  the  compensation  awarded  until  the  report 
is  filed  and  an  order  granted  by  the  Court  confirming  the 
award  and  an  order  made  directing  the  payment  of  the 
amount  (3  Sandf.,  691;  78  JT.  Y.,  56;  60  id.,  319;  8 
Hun.,  34  affd.;  67  K  Y.,  245;  63  id.,  136;  56  id.,  156). 
See  also  2  E.  S.,  7th  ed.,  1552,  and  cases  noted. 

That  the  provisions  of  the  emendment  of  1876  to  Sec- 
tion 18  of  the  railroad  act,  chap.  198,  Laws  of  1876,  do 
not  apply  to  this  case,  as  no  order  of  confirmation  was  ob- 
tained, and  the  rule  laid  down  in  the  above  cases  applies. 
When  no  order  of  confirmation  has  been  granted  the  right 
to  abandon  remains. 

The  land  owner  read  affidavits  showing  the  history  of 
the  case,  the  time  the  hearing  took,  and  that  $1,500  coim- 
sel  fees  and  $3,000  to  the  attorneys  "Were  reasonable 
costs  in  this  matter."  The  Court  taxed  the  costs  at  the 
rate  usually  given  in  actions,  with  disbursements. 

Held,  No  error.  It  was  held  in  E.  E.  Co.  v.  Davis,  55 
N.  Y.,  145,  that  extra  allowances  cannot  be  made  in 
special  proceedings  under  the  general  railroad  law.  We 
must  follow  this  precedent,  though  in  this  case  we  are  able 
to  see  that  the  taxable  costs  and  disbursements  are  wholly 
inadequate  to  compensate  the  land  owner  and  his  counsel 
rsee  also  26  Hun.,  592). 

Order  affirmed,  with  costs  and  disbursements. 

Smith,  P.  J.,  concurs ;  Barker,  J.,  dissents. 
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RUTH,  JR.  r.  JOXES. 
Xkw  Yobk  CoMifox  Pleas,  Speciai.  Teru,  Jcxb,  1879. 

Costs— Exfra  AUowamce. 

Extra  allowances  m  Mechanics'  Lien  cases  are  not  allowed. 

J.  F.  Daly,  J. — ^The  proTisions  of  the  Mechanics*  Lien 
Act  of  1875  (Chap.  379)  prescribing  that  foredosnres 
thereof  shall  be  conducted  in  the  same  manner  as  fore- 
closure of  mortgages;  do  not  authorize  the  granting  of 
extra  allowances  as  in  the  mortgage  case. 


BUDD  r.  SMALES. 

New  Yobk  Supreme  Coubt,  Chambebs,  Maboh,  1884. 

Action  for  Accounting. 

Lawbekce,  J. — As  this  was  an  action  for  an  aocount- 
ingy  and  no  fixed  or  definite  sum  was  claimed  in  the  com- 
plaint as  due  the  plaintiff,  I  do  not  see  how  an  allowance 
can  be  made  to  the  defendant  on  the  dismissal  of  the  com- 
plaint. The  decision  of  the  Court  of  Appeals  in  Weaver 
V.  Ray  (83  X.  Y.,  89)  renders  a  denial  of  this  motion  un- 
avoidable (see  Coleman  v.  Chenny,  7  Robertson,  678). 

No  Costs. 
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MORRIS  J.  MEYER,  Appellant,  v.  HENRY  S.  RAS- 
QUI!N^,  Respondent. 

New  Yobk  Supreme  Coubt,  General  Term,  First  De- 
partment, October.  1884. 

Costs — Extra  Allowance. 

In  an  action  for  the  removal  of  an  asignee  for  the  benefit  of 
creditors  and  the  appointment  of  a  receiver  of  the  assigned 
property  and  in  which  an  answer  was  interposed  but  which  was 
discontinued  before  trial  upon  payment  of  costs,  upon  the  ap- 
plication of  the  plaintiff.  Held,  that  there  was  no  basis  upon  which 
a  computation  for  an  allowance  could  be  properly  made  and'  that 
the  court  had  no  power  to  make  an  allowance. 

(Decided  October,  1884.) 

Appeal  from  an  order  granting  an  extra  allowance. 

This  action  was  brought  under  a  general  assignment  to 
remove  the  defendant  as  the  assignee  of  one  P.,  for  the 
benefit  of  his  creditors  for  alleged  misconduct  as  such  as- 
signee, and  to  appoint  a  receiver  of  the  assigned  party. 
An  answer  was  interposed,  but  before  trial  the  action  was 
discontinued  upon  the  application  of  plaintiff  upon  pay- 
ment of  costs  and  an  order  was  subsequently  made  grant- 
ing the  defendant  an  allowance  of  five  per  cent,  upon  the 
value  of  the  assigned  property. 

Mr.  J.  J.  Adams,  for  appellant. 
Mr.  O.  W.  Wingate,  for  respondent. 

Per  Curiam. — Held,  That  there  was  no  basis  upon 
which  a  computation  for  an  allowance  could  be  properly 
made  and  that  the  court  below,  therefore,  had  no  power 
to  make  the  allowance. 

Order  reversed  and  motion  denied. 
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HEXRY  COLTON,  Appellant,  v.  JOHN  MORRISY, 
Receiver,  etc.,  RE8P02n>ENT. 

New  York   Supreme  Court,  Oeneral   Term,  First 
Department,  January,  1878. 

Extra  AUoxMfance, 

An  extra  allowance  will  only  be  granted  when  the  case  is  both 
difficult  and  extraordinary. 

(Decided  January,  iStSw) 

Appeal  from  order  denying  motion  to  set  aside  an  al- 
lowance of  $1,500,  made  in  favor  of  defendant. 

This  action  was  brought  to  recover  damages  for  an  un- 
lawful interference  with  plaintiffs  business.  It  appeared 
that  the  defendant  was  appointed  receiver  in  a  partner- 
ship action,  and  as  such  took  possession  of  the  firm  busi- 
ness (a  lottery  and  policy  shop) ;  that  immediately  on 
taking  possession  he  sold  such  business  without  giving  any 
notice,  and  that  at  the  time  of  such  sale  the  summons  in 
said  action  had  not  been  served. 

The  cause  had  been  set  down  for  a  day  certain,  and 
being  reached,  plaintiff  not  being  ready,  the  complaint 
was  dismissed. 

Upon  motion  of  defendant,  an  allowance  of  $1,500  was 
ordered. 

Mr.  James  Emoit,  for  appellant. 

Mr.  H,  M.  Whitehead,  for  respondent. 

Daniels,  J. — ^Held,  That  the  pleading  shows  this  to 
have  been  an  ordinary  action  for  damages  for  what  was 
alleged  to  be  an  unlawful  interference  with  the  plaintiff's 
business.     It  was  a  very  common  and  usual  complaint. 
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When  the  cause  was  called  for  trial,  it  was  dismissed  after 
an  unsuccessful  eflFort  on  the  plaintiflF's  part  to  secure  a 
postponement. 

There  was  nothing  difficult  or  extraordinary  about  it. 
And  it  is  onlv  when  the  cause  is  both  difficult  and  extra- 
ordinary  that  an  additional  allowance  of  costs  can  be 
made  (Code,  Section  309).  Then  the  proceeding  out  of 
which  the  action  arose  was  not  one  which  justice  required 
should  be  rewarded  with  the  allowance  that  had  been 
made. 

The  defendant  had  been  appointed  receiver  in  a  part- 
nership suit  never,  in  fact,  commenced  by  the  service  of 
summons,  and  on  the  day  succeeding  his  appointment, 
without  notice,  made  ostensible  sale  of  the  entire  interest 
to  be  committed  to  his  custody.  This  is  not  such  conduct 
as  would  commend  itself  to  the  favorable  consideration  of 
a  Court  of  Justice. 

The  order  was  one  affecting  a  substantial  right,  and  for 
that  reason  subject  to  be  reviewed  by  the  Court  at  Genera) 
Term,  29  N.  Y.,  418. 

Order  reversed. 

Davis^  p.  J.,  concurring;  Brady,  J.,  taking  no  part. 
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CLIMAX  SPECIALTY  CO.,  Plaintiff,  v.  SENECA 
BUTTON  CO.,  Defendant. 

Supreme    Couet,    Special    Teem,    Seneca    County, 
Januabt,  1907  * 

§§  448,  492. 

PartUs-^ommunity  of  Interests-One  Suing  for  AIL 

The  owners  in  severalty  of  the  water  rights  on  a  race  have  such  a 
common  interest,  respecting  the  invasion  of  their  respective  rights 
by  the  wrongful  act  of  the  defendant  in  cutting  of!  their  common 
source  of  supply,  within  the  meaning  of  Code  Civil  Procedure, 
Section  448^  which  provides  that  one  may.  sue  for  all  pardes 
united  in  interest 

J'arties^How  many  are  "Many  Persons" 

Four  persons  are  "many  persons"  within  the  meaning  of  Code 
Civil  Procedure,  Section  448^  which  provides  that  "where  the 
question  is  one  of  a  common  or  general  interest  of  many  persons, 

*    *    *    one  or  more  may  sue    *    *    *    for  the  benefit  of  all." 

Parties—Joinder — Interference  with  Water  Rights, 

In  an  action  by  the  owner  of  water  rights  in  a  certain  race  for 
damages  for  the  act  of  another  owner  in  raising  the  height  of  a 
dam,  thereby  causing  the  water  to  set  back  in  such  a  way  as  to 
interfere  with  the  flow  of  water  in  the  tail  races,  it  is  not 
necessary  to  join  as  defendants  the  other  owners,  where  it  does 
not  appear  that  they  united  with  the  defendant  in  the  wrong- 
ful act. 

Demurrer— To  Complaint  as  a  Whole. 

A  demurrer  that  plaintiff  is  not  authorized  or  has  not  legal  capacity 
to  sue  for  itself  and  others,  and  that  no  cause  of  action  is  stated, 
are  taken  to  the  complaint  as  a  whole,  and  will  not  be  available 
as  a  separate  cause  of  action  stated  therein  and  not  specifically 

*See  note  at  end  of  case. 
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pointed  out  in  the  demurrer,  unless  they  are  good  as  to  the 
whole  complaint,  under  Code  Civil  Procedure,  Section  492. 

(Decided  January,  1907.) 

Demurrer  to  complaint.     Overruled. 

Mr.  J.  N,  Hammondy  for  plaintiff. 
Messrs.  Charles  A.  Hawley  and  Ernest  0.  Ooidd,  for 
defendant 

SuTHEBLAND^  J. — The  plaintiff  states  in  the  complaint 
that  the  action  is  brought  ^^for  the  benefit  of  itself  and  of 
all  others  who  are  similarly  situated  and  interested  in  the 
questions  involved  herein  and  who  may  contribute  to  the 
expenses  of  the  same."  The  plaintiff's  cause  of  action  as 
alleged  may  be  briefly  summarized  as  follows :  The  plain- 
tiff owns  mills  and  water  rights  in  the  village  of  Seneca 
Falls  on  the  Dey  race  on  the  north  side  of  Seneca  outlet, 
also  called  ^^Seneca  River/'  the  water  for  which  race  is 
made  to  flow  therein  by  a  wing  dam  across  said  stream.. 
Further  up  the  stream  is  another  dam,  by  means  of  which- 
a  portion  of  the  water  of  said  outlet  is  run  into  what  is 
known  as  the  ^'Sackett  &  Bascom  Race"  on  the  south  side,, 
the  water  from  which  flows  again  through  tail  races  inta 
the  outlet  at  points  mostly  below  the  wing  dam  at  the  head' 
of  the  Dey  race.  The  complaint  alleges  that  the  dam 
furnishing  water  for  the  Sackett  &  Bascom  race  was  built 
by  the  joint  efforts  and  contributions  of  the  owners,  of 
hydraulic  rights  on  both  sides  of  the  stream  at  that  point, 
and  under  an  agreement  that  the  waters  diverted  into  the 
Sackett  &  Bascom  race  should  in  no  event  exceed  one-half 
the  waters  of  the  outlet,  and  that  the  other  half  of  the 
water  should  be  reserved  for  the  mill  owners  on  the  Dey 
race,  and  that  the  dam  thus  constructed  under  such  agree- 
ment had  been  maintained  for  more  than  20  years  in  a 
condition  to  reserve  for  the  proprietors  on  the  Dey  race* 
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their  one-half  of  the  water  flowing  through  said  stream, 
who  used  and  claimed  said  half  as  their  right  during  all 
that  time,  but  that  the  defendant  corporation,  which  has 
since  acquired  rights  upon  the  Sackett  &  Bascom  race,  has 
wrongfully  raised  the  dam  serving  the  Sackett  &  Bascom 
race  to  such  an  extent  that  more  than  one-half  of  the 
water  is  now  diverted  into  the  Sackett  &  Bascom  race,  thus 
depriving  the  plaintiff  and  the  other  proprietors  on  the 
Dey  race  of  their  due  proportion  of  said  water;  and  the 
plaintiff  demands  judgment  that  the  defendant  be  requir- 
ed to  restore  the  dam  to  its  former  condition,  and  be 
enjoined  from  interfering  with  the  due  and  accustomed 
flow  of  water  into  the  Dey  race,  and  that  the  plaintiff  have 
such  damages  as  it  has  incurred  by  reason  of  the  wrongful 
act  of  the  defendant.  The  defendant  challenges  the  right 
of  the  plaintiff  under  the  facts  stated  to  maintain  an  ac- 
tion for  himself  and  other  proprietors  of  water  rights  in- 
juriously affected  by  the  act  complained  of. 

Section  448  of  the  Code  of  Civil  Procedure  provides 
that  all  persons  united  in  interest  must  be  joined  as  plain- 
tiffs or  defendants,  except,  as  otherwise  prescribed,  but 
also  states  that,  where  the  question  is  once  of  a  common 
or  general  interest  of  many  persons,  *  *  *  one  or 
more  may  sue  *  *  *  for  the  benefit  of  all.  But  in 
this  respect  the  defendant  urges,  first,  that  the  subject- 
matter  of  this  action  does  not  involve  a  question  of 
interest  common  or  general  to  the  owners  in  severalty  of 
water  rights  on  the  Dey  race,  in  the  sense  in  which  those 
words  are  used  in  section  448,  and  also  that  itdoes  not 
appear  that  there  are  "many  persons"  interested  in  the 
question;  but  as  to  the  interest  which  the  Dey  race  pro* 
prietors,  holding  their  respective  lands  in  severalty,  have 
in  common  or  in  general  respecting  the  invasion  of  their 
respective  rights  by  the  wrongful  act  of  the  defendant  in 
cutting  off  their  conmion  source  of  supply,  it  would  seem  to 
be  clear  that  that  interest  in  the  subject-matter  of  this  action 
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and  in  the  relief  sought  is  of  a  kind  which  would  au- 
thorize them  all  to  join  as  plaintiffs,  if  that  method  were 
chosen,  or  each  proprietor  could  sue  alone,  and  one  can 
sue  for  all,  provided  the  other  condition  named  in  section 
448  requisite  to  the  bringing  of  such  a  representative  ac- 
tion is  fulfilled,  viz.,  that  "many  persons"  are  so  in- 
terested. Lawrence  et  al.  v.  Whitney  et  al.,  115  N.  Y. 
410,  Strobel  v.  Kerr  Salt  Co.,  164  N.  Y.  303,  Pomeroy 
on  Code  Remedies  (4th  Ed.)  §§  183,  289  (old  Nos.  269, 
892).  In  respect  to  the  number  of  persons  interested, 
the  complaint  does  not  state  how  many  other  owners  of 
water  privileges  there  are  on  the  Dey  race.  It  does  state 
that  there  "others,"  which  would  mean  two,  at  least.  In 
its  demurrer  in  this  respect  the  defendant  incorporates  the 
statement  that  there  are  three  other  separate  properties  of 
water  rights  on  the  Dey  race,  naming  them.  It  was  held 
upon  demurrer,  after  a  review  of  many  authorities,  in 
Hilton  Bridge  Construction  Co.  v.  Foster,  26  Misc.  Bep. 
338,  57  N.  Y.  Supp.  140,  that  where  the  question  was  one 
of  common  (but  not  joint)  interest  to  three  persons,  one 
of  them  might  sue  for  the  benefit  of  himself 
and  the  others  under  section  448  above  quoted, 
the  quality  of  the  interest  and  not  the  number 
interested  being  the  controlling  feature,  and  that 
construction  of  the  expression  "many  persons" 
was  sustained  upon  appeal  by  the  Appellate  Division  of 
the  Third  Department  (42  App.  Div.  630,  59  K  Y.  Supp. 
1106) ;  and  although  it  would  seem  at  first  sight  that  a 
condition  requiring  many  persons  is  hardly  satisfied  by 
three,  nevertheless,  in  respect  to  this  particular  section, 
that  interpretation  seems  to  be  settled.  The  case  of  Bear 
V.  American  Rapid  Teleg.  Co.,  36  Hun,  400,  cited  by  de- 
fendant's counsel,  is  not  in  conflict  That  was  an  action 
brought  to  remove  trustees  appointed  for  five  persons 
under  a  joint  agreement,  and  the  plaintiff,  one  of  the  five, 
did  not  make  the  other  four  parties,  but  stated  in  his  com* 
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plaint  that  he  brought  the  action  on  behalf  of  himself  and 
the  others  if  they  chose  to  come  in ;  and  it  was  held  that 
the  trustees  could  not  be  removed  without  making  parties 
all  of  the  five  beneficiaries,  as  each  of  them  had  an  interest 
in  the  maintenance  of  the  trust,  which  could  not  be 
adjudicated  upon  and  determined  without  his  presence  as 
a  party.  Such  a  case  is  not  analogous  to  the  one  at  bar, 
where  the  plaintiff  could  maintain  a  perfect  action  and  ob- 
tain a  judgment  adequate  to  his  own  needs  without  bring- 
ing in  the  other  proprietors  holding  distinct  water  rights 
and  a  similar  cause  of  action. 

Another  ground  of  the  demurrer  raised  by  the  defend- 
ant is  the  non-joiner  as  defendants  of  the  other  owners  of 
water  rights  along  the  Sackett  &  Bascom  race.  It  ap- 
pears from  the  face  of  the  complaint  that  there  are  other 
proprietors  along  said  race  besides  the  defendant,  and  it 
is  urged  thaf  a  judgment  compelling  the  defendant  to 
lower  the  dam  from  which  the  waters  are  diverted  into  the 
Sackett  &;  Bascom  race  will  necessarily  lessen  the  power 
now  usable  by  all  of  the  proprietors  along  the  said  race; 
but  in  this  respect  it  does  not  appear  from  the  complaint 
that  any  of  the  proprietors  on  the  Sackett  &  Bascom  race, 
other  than  the  defendant,  united  with  the  defendant  in 
the  act  complained  of  or  have  contributed  to  the  injury  in 
any  way,  nor  does  it  appear  that  these  other  proprietors 
claim  any  rights  in  the  additional  water  diverted  from 
the  Dey  race  by  the  alleged  wrongful  act  of  the  defend- 
ant. Upon  demurrer  it  must  be  assumed  that  the  act  of 
the  defendant  was  wrongful,  as  alleged,  and  the  court 
will  not  presume,  in  the  absence  of  an  allegation  to  that 
effect,  that  the  other  proprietors  along  the  Sackett  &  Bas- 
com race  are  wrongdoers.  If  these  other  proprietors 
should  make  any  claim  to  a  right  to  the  additional  water 
thus  diverted  into  the  Sackett  &  Bascom  race,  there  is  a 
way  provided  for  them  to  come  into  the  action  and  assert 
and  defend  those  rights ;  but  under  the  allegations  of  the 
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complaint  the  court  cannot  assume  that  they  make  any 
pretentions  to  a  right  based  upon  a  wrongful  act  charged 
against  the  defendant  alone. 

The  complaint  also  contains  allegations  to  the  effect  that 
owners  of  water  rights  further  up  the  stream  than  the 
Sackett  &  Bascom  dam  are  injuriously  affected  by  the 
raising  of  the  height  of  said  dam,  in  that  the  water  is  set 
back  in  such  a  way  as  to  interfere  and  retard  the  flow  of 
water  through  their  respective  tail  races ;  and  it  would  ap- 
pear that  these  allegations  as  to  the  upstream  proprietors 
have  been  inserted  in  the  complaint  upon  the  theory  that 
they  could  join  in  this  suit  and  have  their  rights  adjudged 
and  vindicated.  Section  446  of  the  Code  says  that  all 
persons  having  an  interest  in  the  subject  of  the  action  may 
be  joined  as  plaintiffs,  and  this  section  has  received  very 
liberal  construction  regarding  injuries  to  separate  parcels 
of  real  estate  arising  out  of  the  same  wrongful  act 
(Pomeroy  on  Code  Remedies,  §§  116,  119  [old  Nos.  199, 
202]  ) ;  and  Mr.  Pomeroy,  in  the  work  cited  (section  289 
[old  No.  892]),  says  that  the  test  of  the  right  of  one  to 
bring  an  action  for  himself  and  others,  who  have  distinct 
claims,  but  a  common  interest,  in  the  subject  of  the  action, 
is  whether  by  reason  of  that  interest  in  the  subject  all  of 
them  could  have  imited  as  plaintiffs  in  bringing  the  suit. 
And  although  the  injury  to  the  Dey  race  proprietors  is 
caused  by  the  diversion  of  water  from  that  race  into  the 
Sackett  &  Bascom  race,  in  violation  of  a  right  alleged  to 
be  founded,  in  part  at  least,  upon  agreement  and  pre- 
scription concerning  the  division  of  the  water  in  equal 
shares  between  those  two  races,  and  the  right  of  the  up- 
stream proprietors,  which  is  said  to  be  invaded,  to  have 
the  water  flow  through  their  water  wheels  with  the  velocity 
engendered  by  the  natural  grade  of  its  course  at  those 
points,  without  being  held  back  by  obstructions  lower 
down  the  stream,  does  not  necessarily  depend  upon  con- 
vention or  proof  of  adverse  use,  nevertheless  the  injury  to 
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each  class  consists  in  the  diminution  of  water  power,  and 
arises  out  of  the  one  wrongful  act  of  defendant  in  raising 
the  dam,  and  both  will  be  relieved  from  a  continuance  of 
the  injury  by  a  judgment,  which  is  prayed  for,  requiring 
defendant  to  lower  the  dam  to  its  former  height ;  so  that 
it  would  seem  possible  for  a  court  of  equity  to  dispose  of 
the  whole  matter  involved  in  one  action.  But,  if  doubt 
exists  as  to  the  right  of  the  plaintiff  to  bring  an  action  for 
the  upstream  proprietors,  that  question  will  come  up  for 
decision  when  they  or  any  of  them  seek  to  intervene  in 
the  action  or  avail  themselves  of  its  benefits.  The  ques- 
tion is  not  necessarily  involved  in  the  decision  of  this  de- 
murrer, inasmuch  as  it  is  net  necessary  to  count  them  in 
with  the  Dey  race  proprietors  in  order  to  make  it  appear 
that  "many  persons"  are  interested. 

The  demurrer  that  plaintiff  is  not  authorized,  or  has 
not  legal  capacity,  to  sue  for  itself  and  others,  is  taken  to 
the  complaint  as  a  whole,  and  so  is  the  ground  of  demurrer 
that  there  is  no  cause  of  action  stated ;  and  a  demurrer  to 
the  whole  complaint  will  not  be  available  as  to  a  separate 
cause  of  action  stated  therein  and  not  specifically  pointed 
out  in  the  demurrer,  unless  it  is  good  as  to  the  whole  com- 
plaint. Code,  §  492;  Jarvis  v.  Palmer,  11  Paige,  650. 
The  objection  of  a  defect  of  parties  is  separately  stated  as 
to  the  allegations  concerning  upstream  proprietors;  but, 
if  the  allegations  respecting  the  injuries  to  their  rights  are 
not  pertinent  to  the  plaintiff's  cause  of  action,  nor  proper- 
ly set  forth  in  conjunction  therewith,  the  plaintiff  could 
not  properly  have  joined  them  as  co-plaintffs,  and  there 
is  no  defect  of  parties — ^the  allegations  concerning  them  in 
that  view  being  irrelevant  to  the  cause  or  causes  of  action 
interest  in  the  subject,  then  the  plaintiff  has  proper- 
properly  set  forth.  And  if  the  cause  of  action  of  the  up- 
stream proprietors  can  be  joined,  because  of  their 
ly  brought  this  suit  for  himself  and  them. 

The  demurrer  is  overruled,  with  leave  to  defendant  to 
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plead  over  on  payment  of  costs. 

Note,— How  Many  Are  "Many  Person^*  within  Code  Civil  Pro- 
cedure, Section  448. 

The  word  "many"  is  a  term  of  rather  indefinite  meaning.  The 
Century  Dictionary  defines  the  term  as  "being  of  a  certain  number 
large  or  small."  The  construction  of  the  term  as  used  in  Section 
448  of  the  Code  of  Civil  Procedure,  which  provides,  in  substance, 
that  where  the  question  is  of  a  common  or  general  intercjBt  to 
many  persons,  one  or  more  may  sue  for  the  benefit  of  all,  is  of 
considerable  importance.  The  general  rule  seems  to  be  that  it  is 
the  character  of  the  interest  which  controls,  rather  than  the  number 
of  persons. 

The  word  *'many,"  said  the  court  in  Farnan  v.  Bamum,  a  How. 
Prac  (N.  S.)  296,  "is  not  used  in  this  section  (448)  to  express  the 
idea  of  very  numerous  persons.  *  *  *  While  the  word  "many" 
as  here  used  contemplates  more  than  one,  it  does  not  necessarily 
mean  very  numerous  persons.  While  the  word  "many"  as  ordin- 
arily used  in  synonymous  in  meaning  with  "numerous."  As  used 
in  this  section  in  connection  with  the  words  "common  or  general 
interest  of  the  persons"  it  means  a  limited  number.  It  is  the 
character  of  the  interest  which  controls,  rather  than  the  number  of 
persons." 

One  of  the  earliest  cases  involving  this  statute  is  McKenzie  v. 
L'Amoureux,  11  Barb.  516,  in  which  the  court  held  that  where  the 
question  was  one  of  common  or  general  interest  to  three  persons, 
the  action  might  be  brought  by  one  for  the  benefit  of  all.  This  case 
involved  section  119  of  the  old  Code,  which  became  section  448  of 
the  present  Code.  The  change  in  the  phraseology  is  very  slight 
and  absolutely  no  change  in  meaning. 

The  McKenzie  case  was  followed  with  approval  in  Hilton  Bridge 
Const.  Co.  V.  Foster,  26  Misc.  338,  57  N.  Y.  Supp.  140,  affirmed  in 
42  App.  Div.  630  mem.  This  case  was  an  action  by  a  bridge  con- 
struction company  suing  as  well  for  others  similarily  situated,  for 
the  purpose  of  procurring  an  adjudication  that  certain  receiver's 
certificates  held  by  the  company  are  a  first  lien  upon  the  property  of 
a  railroad.  The  court  held  that  a  question  was  raised  within  the 
meaning  of  section  448  of  the  Code  of  Civil  Procedure  which  "is 
one  of  a  common  or  general  interest  of  many  persons,"  and  that 
the  complaint  is  not  demurrable  merely  because  the  two  other 
owners  were  not  made  parties. 

In  Climax  Specialty  Co.  v.  Seneca  Button  Co.,  38  N.  Y.  Civ.  Proc 
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R.  476,  it  was  held  that  three  persons  are  sufficient  to  constitute 
"many  persons/'  within  the  meaning  of  section  448  of  the  Code. 

The  case  of  Bear  v.  American  Rapid  Telegraph  Co.,  36  Hun 
40a  is  often  cited  as  overruling  the  doctrine  of  the  McKenzie  case. 
But  in  the  Bear  case  the  court  expressly  states  that  the  controversy 
was  one  of  common  interest  to  many  persons,  nor  were  the  persons 
so  numerous  (5)  that  it  was  impracticable  to  bring  them  all  be- 
fore the  court,  and  the  decision  was  put  upon  the  ground  that  there 
could  not  be  a  complete  determination  of  the  action  without  the 
presence  of  other  parties,  and  that  in  such  a  case  it  was  mandatory 
upon  the  court  (section  542  of  the  Code  of  Civil  Procedure)  to 
require  them  to  be  brought  in.  This  case  was  an  action  brought 
to  remove  two  trustees  appointed  for  five  persons  under  a  joint 
agreement. 

It  was  held  in  Kirk  v.  Young,  2  Abb.  Prac  453  not  to  be  im- 
practicable to  bring  in  thirty-five  plaintiffs.  The  case  does  not  dis- 
close the  nature  of  the  action. 

And  in  Brainerd  v.  Bertram,  5  Abb.  N.  C.  102,  it  was  held  that  the 
fact  that  a  partnership  consists  of  more  than  forty  members,  re- 
siding in  different  counties  does  not  authorize  an  action  upon  a 
promissory  note  to  be  brought  in  the  name  of  one  of  the  parties  for 
the  benefit  of  all. 

The  term  "many"  was  used  in  Louisville  &  N.  R.  Co.  v.  HalU 
87  Ala.  706,  as  denoting  a  multitude  and  not  merely  a  greater 
number  than  that  denoted  by  the  word  "few."  This  word  was 
used  with  reference  to  the  number  of  railroads  using  bridge 
signals. 

The  same  term  was  used  in  Miller  v.  Beates  3  Serg.  and  R. 
(Pa.)  493,  with  reference  to  "many  years."  The  court  said  that  the 
terms  were  indefinite,  and  refused  to  fix  their  meaning.  But  it 
was  held  that  fourteen  years  and  nine  months  constituted  "many 
years." 
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WILLIAM  KNAGGS,  Plaintiff,  v.  WILLIAM  EAS- 
TON, Defendant. 

New  York  City  Court,  Special  Term,  January,  1907. 

§  3268. 

Costs — Non-residen  t — Security — Delay. 

It  is  the  practice  in  the  Third  Department  that  the  absolute  right 
to  apply  for  costs,  as  authorized  by  Code  Civil  Procedure,  Sec- 
tion 3268,  is  not  lost  by  the  mere  fact  that  the  answer  has  been 
served  before  the  application;  a  contrary  practice  prevails  in  the 
First  and  Second  Departments,  but  in  those  Departments  the  court 
may,  in  its  discretion  grant  an  order  requiring  such  security  after 
answer,  where  an  excuse  for  the  delay  is  shown. 

Costs — Non-resident — Security — Delay, 

An  excuse  for  delay  in  applying  for  security  for  costs  before 
answer,  as  authorized  by  Code  Civil  Procedure,  Section  3268,  is 
explained  by  facts  showing  that  defendant's  attorney  was  without 
the  state  for  a  week  immediately  proceeding  the  time  the  answer 
was  served,  at  the  death  bed  and  funeral  of  a  near  relative;  that 
for  several  days  subsequent  to  serving  the  answer  he  was  en< 
gaged  in  Albany  upon  important  business  of  a  professional  na- 
ture ;  and  that  a  written  demand  was  made  five  days  after  service 
of  the  answer,  and  seven  days  later  an  ex  parte  order  requiring 
security  for  costs  was  obtained,  which  was  subsequently  vacated 
on  technical  grounds,  with  leave  to  renew  upon  additional  papers, 
and  on  the  same  day  this  application  was  made  on  an  order  to 
show  cause. 

(Decided  January,  1907.) 
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Motion  to  require  plaintiff  to  give  security  for  costB. 
Granted. 


Mr.  A.  L.  Fullman,  for  plaintiff. 

Mr.  J.  Aspenwall  Hodge,  for  defendant. 

Wadhams,  J. — Motion  is  made  to  require  plaintiff  to 
give  security  for  costs,  pursuant  to  Section  3268  of  the 
Code  of  Civil  Procedure,  on  the  ground  that  he  is  a  non- 
resident. The  answer  had  already  been  served.  In  the 
Third  department  it  has  been  held  that  the  absolute  right 
to  apply  for  security  for  costs  is  not  lost  by  the  mere  fact 
that  the  answer  has  been  served  before  such  application 
(Wicker  v.  Village  of  Elmira  Heights,  42  App.  Div., 
426,  69  N.  Y.  Supp.,  130).  This  is  not  the  rule  in  the 
First  and  Second  departments,  where  it  is  now  definitely 
established  that  the  defendant's  absolute  right  to  compel 
a  non-resident  plaintiff  to  give  security  for  costs  is  waived 
unless  it  is  asserted  before  answer,  but  the  court  may,  in 
its  discretion,  grant  an  order  requiring  such  surety  after 
the  answer  is  served,  where  an  excuse  for  the  delay  is 
shown  (Segal  v.  Cauldwell,  22  App.  Div.,  95,  47  ]!«.  Y. 
Supp.,  839 ;  Henderson,  Hull  &  Co.  v.  McNally,  33  App. 
Div.  132,  63  N.  Y.  Supp.,  839;  Johnson  v.  Met. 
St.  Ry.,  66  App.  Div.  286,  67  N.  Y.  Supp., 
855;  Corbett  v.  Brantingham,  65  App.  Div.,  335, 
72  'N.  Y.  Supp.,  763 ;  Kelley  v.  Kremer,  74  App.  Div. 
456,  77  K  Y.  Supp.,  515).  This  rule  was  applied  in  this 
court  in  Dwyer  v.  McLaughlin,  27  Misc.  Rep.  187,  57 
N.  Y.  Supp.,  220.  Mr.  Justice  Barrett,  in  Henderson, 
Hull  &  Co.  V.  McNally,  33  App.  Div.  132,  53  N.  Y.  Supp., 
351,  says: 

"The  rule  with  us  is  that  the  defendants'  absolute  right 
to  compel  a  non-resident  plaintiff  to  give  security  for  costs 
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is  waived  unless  it  is  asserted  before  answer.  A  subse- 
quent application  is  addressed  to  the  discretion  of  the 
court,  and  some  fact  must  be  shown  to  excuse  the  delay 
in  making  it." 

The  plaintiff  contends  that  no  fact  has  been  shown 
which  will  excuse  the  delay.  He  cites  Schwartz  v.  Scott, 
36  N.  Y.  Supp.  607,  Stevenson  v.  N.  Y.,  Lake  Erie  & 
Western  R.  R.,  49  Hun,  169,  1  N.  Y.  Supp.,  670,  and 
Henderson,  Hull  &  Co.  v.  McNally,  33  App.  Div.,  132, 
63  N.  Y.  Supp.,  361,  in  support  of  his  contention.  In 
the  Schwartz  and  Stevenson  Cases  the  applications  were 
made  ex  parte  and  after  answer  as  a  matter  of  right.  Un- 
der the  rule  in  this  department  the  defendant  is  not  en- 
titled to  apply  ex  parte  as  a  matter  of  absolute  right  for 
the  order  (Kelley  v.  Kremer,  74  App.  Div.  466,  77  N.  Y. 
Supp.,  615).  The  motion  before  me  is  not  so  made,  but 
is  addressed  to  the  discretion  of  the  court  upon  notice. 
Moreover,  in  those  cases  there  were  no  facts  present  to  ex- 
cuse the  delay.  In  the  Schwartz  Case  Mr.  Justice  Beek- 
man  said: 

''I  am  not  to  be  understood  as  taking  the  position  that 
the  court  cannot  require  security  for  costs,  even  after  an- 
swer, in  a  case  where  the  delay  in  moving  was  excusable. 
No  facts,  however,  are  presented  upon  this  motion  dis- 
closing any  reason  whatsoever  why  the  motion  was  not 
more  promptly  made." 

In  the  Stevenson  Case  there  was  a  conflict  of  evidence 
as  to  the  residence  of  the  plaintiff,  and  the  defendant 
failed  to  present  any  evidence  to  overcome  his  laches.  In 
the  Henderson  Case  the  court  said: 

"The  defendants  answered  and  noticed  the  case  for  trial 
without  moving  for  security.  That  ended  their  absolute 
right.  They  might  still  have  appealed  to  the  discretion 
of  the  court,  upon  showing  some  fact  for  excusing  the 
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delay  in  moving.  Having  shown  no  such  fact,  but  re- 
lying solely  upon  what  they  conceived  to  be  their  absolute 
right,  their  application  should  have  been  denied.  There 
was  nothing  presented  upon  which  the  discretion  of  the 
court  could  have  been  exercised." 

The  rule  of  this  department  that  the  laches  in  applying 
may  be  excused  is  thus  well  defined.  The  real  difficulty  is 
expressed  by  Mr.  Justice  Gildersleeve  in  Dunaway  v. 
Terry,  37  Misc.  Rep.  610,  511,  75  N.  Y.  Supp.,  974, 
where  he  says: 

"There  is  no  well-defined  rule  as  to  what  constitutes  a 
sufficient  excuse  for  laches  in  such  cases." 

In  the  absence  of  a  rule,  this  court  is  only  required  to 
make  such  disposition  as  under  the  circumstances  seems 
reasonable.  The  fact  of  the  nonresidence  is  not  disputed. 
The  complaint,  although  it  alleges  that  plaintiff  was  at 
all  the  times  therein  mentioned  doing  business  in  the  city 
of  London,  does  not  show  that  plaintiff  was  a  non-resident, 
and  the  moving  affidavit  alleges  that  such  fact  was  sub- 
sequently learned.  The  failure  to  make  demand  before  the 
answer  was  served  is  explained  by  the  fact  that  defendant's 
attorney  was  without  the  state  for  a  week  immediately  pre- 
ceding the  time  the  answer  was  served,  at  the  deathbed  and 
funeral  of  a  near  relative.  For  several  days  subsequent 
to  serving  the  answer  he  was  engaged  in  Albany  upon  im- 
portant business  of  a  professional  nature.  A  written  de- 
mand was  made  five  days  after  service  of  the  answer,  and 
seven  days  later  an  ex  parte  order  requiring  security  for 
costs  was  obtained,  which  was  subsequently  vacated  on 
technical  grounds,  with  leave  to  renew  upon  additional 
papers,  and  on  the  same  day  this  application  was  made  on 
an  order  to  show  cause.  The  facts  presented  are,  in  my 
opinion,  amply  sufficient  to  excuse  the  delay. 

Motion  granted. 
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YALE  KNEELAND  bt  al..  Plaintiffs,  v.  JOHN  F. 
PENNELL,  Defendant.* 

New  Yoek  City  Couet,  Special  Teem,  Januabt,  1907. 

§  66. 

Attorney  and  Client — Lien — Enforcement, 

The  court  may»  under  Code  Civil  Procedure,  Section  66,  upon  the 
petition  of  a  client  or  his  attorney,  determine  and  enforce  the 
tatter's  lien  upon  the  client's  cause  of  action  and  the  proceeoii^ 
thereof. 

Attorney  and  Client— Lien— Receiver  of  Client's  Property. 

The  appointment  of  a  receiver  of  a  clients  property  in  an  action 
brought  against  him,  does  not  defeat  the  lien  of  his  attorney, 
under  Code  Civil  Procedure,  Section  66,  to  the  sum  recovered  in 
a  previous  successful  action. 

Attorney  and  Client — Lien — Bankruptcy  of  Client. 

An  attorney  does  not  lose  his  right  under  Code  Civil  Procedure, 
Section  66,  to  enforce  his  lien  upon  the  sum  recovered  by  his 
client,  by  the  appointment  of  a  trustee  in  voluntary  bankruptcy, 
after  the  appointment  of  a  receiver  of  the  clients  property,  where 
the  lien  attached  more  than  four  months  prior  to  the  bankruptcy 
proceedings. 

(Decided  January,  1907.) 

Motion  to  enforce  an  attorney's  lien.     Granted. 

Messrs.  Soodale  &  Hanson,  for  plaintiffs. 
Messrs.  Pratt  £  KoehleVy  for  defendant. 

♦Note. — The    subject    of    attorney's    Hen   on   trust    property   is 
treated  at  length  in  a  note  on  page  45,  ante. 
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Wabuams^  J. — ^By  Section  66,  Code  Civil  Procedure, 
the  court  may,  upon  the  petition  of  client  or  attorney,  de- 
termine and  enforce  the  attorney's  lien  upon  his  client's 
cause  of  action  and  the  proceeds  thereof.  The  attorney 
and  client  are  agreed  upon  the  amount  due,  and  in  the 
absence  of  fraud  this  agreement  is  conclusive  as  to  the 
value  of  the  services  rendered.  The  client  was  successful, 
and  the  lien  attached  to  the  sum  recovered.  Notice  of 
the  lien  was  served  upon  the  judgment  debtor,  and  it  is 
conceded  that  his  attorneys  hold  the  funds  and  are  willing 
to  pay  them  to  such  person  as  the  court  may  direct.  Since 
the  recovery  in  this  action  the  judgment  creditor  has  been 
sued  in  another  action,  and  himself  becomes  a  judgment 
debtor,  and  a  receiver  of  his  property  appointed  in  pro- 
ceedings supplementary  to  execution.  He  has  also  filed 
a  voluntary  petition  in  bankruptcy,  and  a  trustee  in  bank- 
ruptcy has  been  appointed.  The  attorneys  making  the  claim, 
their  client  (the  original  judgment  creditor),  the  original 
judgment  debtor,  the  receiver,  and  the  trustee  are  all  rep- 
resented upon  this  motion. 

It  is  clear  that  the  receiver  is  not  entitled  to  the  fund ; 
first,  because  his  claim  would  be  subordinate  to  that  of  the 
attorneys  as  lienors;  and,  secondly,  because  he  has  been 
superseded  by  the  trustee  in  bankruptcy.  Neither  is  the 
trustee  in  bankruptcy,  in  my  opinion,  entitled  to  the  fund. 
The  lien  attached  more  than  four  months  prior  to  the 
bankniptcy.  There  is  no  restraining  order  which  pro- 
hibits the  petitioning  attorney  from  proceeding  under  the 
Code  to  enforce  his  lien.  Under  the  present  bankruptcy 
act  the  lien  may  be  enforced  after  the  commencement  of 
the  proceeding  in  the  bankruptcy  court  (Matter  of  Mer- 
tens,  144  Fed.,  818;  Crosby  v.  Miller,  16  Am.  Bankr.  R., 
806 ;  Truda  v.  Osgood,  71  N.  H.  185 ;  Reed  v.  Equitable 
Trust  Co.,  8  Am.  Bankr.  R.,  242).  In  matter  of  Mer- 
tens,  144  Fed.  818,  at  page  823,  Judge  Wallace  says: 

"Now  the  trustee  takes  the  property  of  the  bankrupt  in 
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the  condition  in  which  he  finds  it  at  the  date  of  the  adju- 
dication, unless  it  has  been  incumbered  fraudulently  or  in 
contravention  of  some  of  the  provisions  of  the  act.  Un- 
der the  former  act  there  were  many  decisions  that  a  lien 
previously  acquired  could  not  be  enforced  subsequent  ta 
the  conmiencement  of  the  proceeding,  except  with  the  per- 
mission of  the  bankruptcy  court.  The  Supreme  Court, 
however,  refused  to  sanction  these  decisions,  and  held  that 
the  lienor  was  entitled  to  perfect  his  title  and  enforce  hi» 
rights  as  though  no  proceeding  had  been  commenced  (Eya- 
ter  V.  Gaoff,  91  U.  S.,  521 ;  Jerome  v.  McCarter,  94  U.  S.,. 
734  *  *  *  *)  While  the  filing  of  a  petition  in 
bankruptcy  is  a  caveat  to  all  the  world,  but  notice  ought 
not  to  have  the  effect  of  paralyzing  all  business  dealings 
with  the  debtor,  or  to  prevent  lienors  or  pledgees  from- 
enforcing  their  contracts.  ^^ 

The  lienor  in  this  case  has  filed  a  claim  in  the  bank- 
ruptcy court,  but  only  for  the  balance  of  his  claim  after- 
applying  the  sum  upon  which  this  lien  is  claimed  in 
part  satisfaction.  That  was  the  correct  practice.  In 
the  case  last  cited  the  court  says : 

"The  present  act  provides  that  the  value  of  his  security^ 
may  be  determined,  among  other  methods,  by  converting 
it  into  money,  pursuant  to  his  contract  rights,  and  thus,^ 
if  he  has  enforced  it  as  the  contract  with  the  debtor  al- 
lowed, he  is  permitted  to  prove  the  unsatisfied  balance  of 
his  daim." 

The  motion  prays  for  an  order  directing  the  payment 
of  a  sum  certain,  being  the  amount  of  the  original  re- 
covery; and,  as  there  is  no  prayer  for  interest,  that  ques- 
tion is  not  before  the  court. 

Motion  granted.  The  original  debtors  will  be  directed 
to  pay  to  the  attorneys  the  amount  of  their  lien,  namely, 
$410.41,  upon  delivery  of  a  satisfaction  piece  duly  exe- 
cuted by  the  original  judgment  creditors.  Settle  order- 
on  notice. 
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MARGARET  CANNON,  Plaintiff,  d.  NEW  YORK 
CITY  RAILROAD  CO.,  Defendant. 

Supreme  Court,  Special  Term,  New  York  County, 
February,  1907. 

§§  3268,  3269. 

Costs — Security  For — Non^residen t — Waiver. 

The  absolute  right  of  a  defendant  under  Code  Civil  Procedure, 
Sections  3268  and  3269  to  compel  a  non-resident  plaintiff  to  give 
security  for  costs  is  waived  unless  asserted  before  answer. 

i Decided  February,  1907.) 

Motion  to  vacate  order  requiring  plaintiff  to  furnish 
security  for  costs.     Granted. 

Mr.  Frank  A.  Acer,  for  plaintiff. 

Mr.  J.  L,  Qiiaclcenbuskj  for  defendant. 

Leveritt,  J. — The  absolute  right  of  a  defendant  to 
compel  a  non-resident  plaintiff  to  give  security  for  costs 
is  waived  unless  asserted  before  answer.  An  applica- 
tion made  after  the  service  of  the  answer  is  addressed  to 
the  discretion  of  the  court,  and  then  the  defendant  is  re- 
quired to  show  facts  to  excuse  the  delay. in  making  it. 
(Henderson,  Hull  &  Co,  v.  McNally,  33  App.  Div.  132, 
53  N.  Y.  Supp.,  351;  Corbett  v.  Brantingham,  65  App. 
Div.  336,  72  N.  Y.  Supp.,  763).  In  the  affidavits  upon 
which  the  order  requiring  security  in  this  action  was 
based  the  proof  of  the  plaintiff's  non-residence  is  limited 
to  the  affidavit  of  one  of  the  employees  of  the  defendant's 
attorney,  who  swears : 

"That  on  the  14th  day  of  December,  1906,  while  in  the 
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course  of  such  employment,  he  went  to  West  New  York^ 
N.  J.,  for  the  purpose  of  locating  the  above-named  plain- 
tiff. That  he  did  then  locate  the  said  plaintiff  in  said 
West  New  York,  N.  J,,  and  she  informed  deponent  that 
she  was  the  plaintiff  in  this  action.  *  *  *  and  stated 
that  she  resided  in  the  town  of  West  New  York,  N.  J.'^ 

Irrespective  of  the  failure  to  excuse  the  delay  since  De- 
cember 14,  1906,  and  of  the  fact  that  no  application  for 
security  for  costs  was  made  until  after  the  cause  had  been 
sent  from  the  call  to  the  day  calendar  for  trial,  the  affi- 
davits on  which  the  order  was  made  contain  nothing  tend 
ing  to  show  that  the  defendant  did  not  know  of  the  plain- 
tiff's non-residence  in  1904,  when  the  action  was  com- 
menced. For  aught  that  appears  to  the  contrary,  the 
defendant  has  waived,  not  only  its  absolute  right,  but 
its  right  to  the  exercise  in  its  favor  of  the  court's  discre- 
tion. The  papers  ui>on  which  the  order  was  founded 
are  insufficient,  and  the  motion  to  vacate  must  be  granted. 
It  may  be  well  to  note  that  in  this  department  it  has  been 
held  to  be  much  the  better  practice,  where  security  is  not 
demanded  until  after  answer,  that  a  motion  be  made  upon 
notice  (Corbett  v.  Brantigham,  supra). 

Motion  granted  with  $10  costs. 
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DANIEL  GREENWALD  kt  al..  Respondents,  v.  GO- 
THAM-ATTUCKS  MUSIC  CO.,  Appellant. 

SopBEME  Court,  Appellate  Division,  First  Depart- 
ment, ^Llrch,  1907. 

§  603. 

^mrtnership^-Appointment  of  Rectwtr, 

The  appointment  of  a  receiver  of  certain  partnership  property^  dur- 
ing the  pendency  of  an  action  between  co-partners  for  an  ac- 
counting, should  be  denied,  where  the  action  is  not  brought  for 
a  dissolution  of  the  partnership,  and  where  there  has  been  no 
breach  of  the  partnership  agreement  or  other  cause  justifying  a 
dissolution. 

Partner ship—Conduci  of  business  by  partners. 

Daring  the  lives  of  the  partners,  the  business  must  be  conducted  by 
them  and  cannot  be  taken  out  of  their  hands  unless  facts  be 
shown  justifying  a  dissolution  and  sale. 

imjunction — Proof  Necessary  to  Procure, 

Before  a  defendant  will  be  enjoined  under  Code  Civil  Procedure, 
Section  603,  from  doing  that  which  by  agreement  it  is  entitled 
to  do,  the  plaintiff  must  show  that  the  former,  unless  restrained, 
would  do  some  act,  during  the  pendency  of  the  action,  which 
would  produce  injury  to  the  plaintiff  or  that  it  has  threatened  to 
do  some  act  in  violation  of  plaintiffs  rights,  incident  to  or  con- 
nected with  the  subject  matter  of  the  action. 

{Decided  March,  1907.) 

Appeal  by  defendant  from  a  judgment  of  the  New  York 
Special  Term,  rendered  in  favor  of  plaintiffs.     Reversed. 

Messrs,  Charles  F.  Brown  and  Benno  Loewy,  for  ap- 
pellant. 

Mr.  I.  N.  Jacobson,  for  respondents. 
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McLaughlin^  J. — The  complaint  in  this  action  alleges 
that  the  plaintiffs  are  copartners  engaged  in  the  business 
of  publishing  and  selling  musical  compositions,  which 
business  is  carried  on  luder  the  name  of  the  "Morris-Har- 
ris Music  Publishing  Company;"  that  the  defendant  is 
a  domestic  corporation;  that  on  and  prior  to  the  15th  day 
of  September,  1906,  the  plaintiffs  owned  a  musical  com 
position  known  as  "He's  a  Cousin  of  Mine,"  and  on  or 
about  that  day  they  sold  and  assigned  to  the  defendant 
an  undivided  one-half  interest  in  the  same,  in  considera- 
tion of  which  it  was  agreed  by  and  between  plaintiffs  and 
defendant  that  such  composition  was  to  be  owned  jointly 
by  them ;  that  all  profits  to  be  derived  from  such  publica- 
tion and  sale  were  to  be  equally  divided  between  them; 
that  losses,  if  any  were  sustained,  were  to  be  borne  in  the 
same  proportion;  that  statements  were  to  be  made  of  the 
receipts  and  disbursements  each  week,  when  settlemnts 
were  to  be  made;  that  defendant  published  such  musical 
composition,  and  has  made  large  profits  therefrom,  but  has 
neglected  and  refused  to  make  the  statements  or  settle- 
ments according  to  the  agreement,  and  the  judgment  de- 
manded is  that  a  receiver  be  appointed  of  the  partnership 
property  during  the  pendency  of  the  action,  and  that  de- 
fendant be  compelled  to  render  an  account  in  accordance 
with  the  agreement. 

After  the  action  had  been  commenced  plaintiffs  applied 
upon  the  complaint  and  an  afiidavit  for  the  appointment 
of  a  receiver  during  the  pendency  of  the  action.  The  ap- 
plication was  opposed,  but,  notwithstanding  that  fact,  it 
resulted  in  the  order  appealed  from,  which  appointed  a 
receiver  of  "the  publication  and  sale  of  the  song  ^He's  a 
Cousiii  of  Mine'  "  during  the  pendency  of  the  action, 
and  authorized  the  receiver  during  that  time  to  publish 
and  sell  the  composition ;  ordered  and  directed  the  officers, 
directors  and  agents  of  the  defendant  to  deliver  to  the 
receiver  the  plates,  books,  memoranda,  statements,  papers 
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and  docmnents  relating  to  the  publication  and  sale  of  such 
composition ;  also  restrained  the  defendant,  its  officers,  and 
agents  from  in  anv  way  interfering  with  the  reoeiyer  in 
the  sale  of  such  composition. 

The  order  appealed  from  must  be  lerersed.  There  is 
no  legal  principle  of  which  I  am  aware  by  which  it  can  be 
sustained.  The  action  is  not  brought  for  a  dissolution  of 
the  partnership  or  for  the  sale  of  its  property.  There  is 
no  authority  which  justifies  the  appointment  of  a  receiver 
of  partnership  property  unless  the  partnership  has  been 
terminated,  or  there  has  been  a  breach  of  the  partnership 
agreement  or  other  cause  which  justifies  a  dissolution. 
In  case  of  the  death  of  one  partner,  the  survivor  must 
wind  up  the  business,  pay  the  debts,  and  distributue  the 
assets  among  those  legally  entitled  thereto.  During  the 
lives  of  the  partners,  the  business  must  be  conducted  by 
them,  and  cannot  be  taken  out  of  their  hands,  unless  facts 
be  shown  justifying  a  dissolution  and  sale  of  the  partner- 
ship property.  Here  a  dissolution  and  sale  is  not  asked 
and,  so  far  as  appears,  is  not  desired.  What  the  plain- 
tiffs want  is  an  accounting  and  payment  of  whatever  may 
be  found  due  them,  and  not  a  fact  is  alleged  which  would 
justify  even  an  inference  that  the  defendant  is  not  re- 
sponsible or  able  to  respond  to  any  judgment  which  plain- 
tiffs may  recover.  There  is  nothing  in  the  moving  pa- 
pers to  show  that  the  defendant  has  done,  threatened,  or 
is  about  to  do  any  act  which  would  injure  the  plaintiffs 
or  render  in  any  degree  ineffectual  a  judgment  which 
might  be  obtained,  or  during  the  pendency  of  the  action 
injure  or  depreciate  to  any  extent  the  partnership  prop- 
erty. Under  such  circumstances  a  receiver  could  not  be 
appointed,  or  the  defendant  restrained  from  carrying  on 
the  partnership  business. 

Before  the  defendant  could  be  enjoined  from  doing  that 
which  the  agreement  gave  it  the  right  to  do,  the  plaintiffs 
were  bound  to  show  that  the  defendant,  unless  restrained, 
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would  do  so\ne  act  during  the  pendency  of  the  action 
which  would  produce  injury  to  the  plaintiffs,  or  that  it 
had  threatened  to  do  some  act  in  violation  of  plaintiffs 
rights,  incident  to  or  connected  with  the  subject-matter 
of  the  action  Clark  v.  King  &  Bro.  Pub.  Co.,  40  App. 
Div.  405,  57  N.  Y.  Supp.,  975 ;  Code  Civ.  Proc.,  Sect. 
603. 

Other  errors  are  alleged,  but  it  is  unnecessary  to  con- 
sider them. 

The  order  appealed  from  must  be  reversed,  with  $10 
costs  and  disbursements,  and  the  motion  denied,  with  $10 
costs.     All  concur. 


THOMAS  WILLIS,  Plaintiff,  v.  ARTHUR  WILE- 
MAN,  ET  AL.,  Defendants.* 

Supreme  Court,  Special  Term,  Nassau  County,  Feb- 
ruary, 1907. 

§§  395,  413. 

Limitation  of  Action — Debt — SuMcient  Acknowledgement, 

A  debt  is  sufficiently  acknowledged  to  take  the  case  out  of  the 
Statute  of  Limitations,  in  a  letter  written  by  the  debtor  to  the 
creditor  stating,  "I  am  writing  this  to  see  if  we  can  come  to  some 
understanding  or  arrangement  in  this  affair.  I  am  anxious  and 
willing  to  pay  you  when  it  lies  in  my  power.  I  have  had  some 
great  battles  td  fight  since  I  have  been  here,  and  after  all  I  have 
nothing  that  I  can  call  my  own.  You  have  been  a  good  friend  to 
me  and  I  am  willing  to  show  my  appreciation.  As  far  as  I  am 
concerned,  this  debt  is  outlawed  according  to  law,  as  it  is  over 
eight  years  since  I  paid  you  a  cent;  but  I  always  say  an  honest 
debt  is  never  out  of  date.  *  *  *  i  shall  not  flght  this  case, 
for  I  have  nothing  now  ta  fight  with.    It  will  go  by  default    If 

*See  note  at  end  of  case. 
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you  take  judgment,  it  will  be  tnck  of  all  the  rest,  and  it  will  be 
worthless/' 

Limitation  of  Actions^^utHcitnt  Acknowledgement  of  Debt. 

To  take  a  case  out  of  the  Sutute  of  LimtUtioiis,  the  afflount  or 
character  of  the  debt  need  not  be  expressed,  nor  is  an  express 
promise  to  pay  necessary,  but  all  that  is  necessary  is  a  recogni- 
tion of  the  debt  and  an  admission  that  the  writer  is  the  debtor 
of  the  person  addressed. 

Limitation  of  Actions — Evidence — Letters  Written  After  Action  Be- 
gun. 

Letters  written  after  the  commencement  of  the  action  for  the 
collection  of  the  debt,  containing  a  recognition  of  the  daim,  are 
competent,  since  under  Code  Civil  Procedure,  Section  595,  the 
acknowledgement  in  writing  is  only  a  matter  0%  evidence. 

Pleading^Facts  to  Take  Case  Out  of  Statute  of  Limitaiions, 

The  plaintiff  in  an  action  on  a  debt  is  not  required  to  plead  facts 
to  take  the  debt  out  of  the  Statute  of  Limitations,  either  as  a  part 
of  his  own  case,  or  in  anticipation  of  the  defendant's  pleading 
the  statute  as  a  defense. 

Pleading—Statute  of  Limitations  as  Defense. 

The  defense  of  the  Statute  of  Limitations  in  an  action  on  a  debt 
must  be  set  uji  in  the  answer  and  cannot  be  raised  on  demurrer, 
under  Code  Civil  Procedure,  Section  413. 
(Decided  February,  1907.) 

Action  for  debt,  to  which  Statute  of  Limitations  inter- 
posed as  a  defense.     Judgment  for  plaintiff. 

Mr.  Joseph  Martin,  for  plaintiff. 
Messrs.  McOuire,  Delaney,  Niper  <6  Conrwlly,  for  de- 
fendant Arthur  Wileman. 

ScuDDER,  J. — ^Upon  the  trial  of  this  action  the  defend- 
ant, Arthur  Wileman,  relied  solely  upon  the  defense  set- 
ting up  the  statute  of  limitations.     The  statements  con- 
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tained  in  the  letters  of  this  defendant  to  plaintiff  consti- 
tute a  sufficient  acknowledgment  to  take  the  case  out  of 
the  statute  of  limitations.  The  amount  or  character  of 
the  debt  need  not  be  expressed,  nor  is  an  expressed  prom- 
ise to  pay  necessary.  A  recognition  of  the  debt  and  an 
admission  that  the  writer  is  the  debtor  of  the  person  ad- 
dressed is  all  that  is  necessary  (Shaw  v.  Lambert,  14  App. 
Div.  265,  43  N.  Y.  Supp.,  470 ;  Fletcher  v.  Daniels,  52 
App.  Div.  67,  64  K  Y.  Supp,,  861 ;  Cudd  v.  Jones,  68 
Him,  142,  17  N.  Y.  Supp.,  582).  In  the  letter  of  Feb- 
ruary 14,  1906^  to  plaintiff,  defendant  states: 

"I  am  writing  this  to  see  if.  we  can  come  to  some  under- 
standing or  arrangement  in  this  affair.  I  am  anxious 
and  willing  to  pay  you  when  it  lies  in  my  power.  I  have 
had  some  great  battles  to  fight  since  I  have  been  here,  and 
after  all  I  have  nothing  that  I  can  call  my  own.  You  have 
been  a  good  friend  to  me,  and  T  am  willing  to  show  my 
appreciation.  As  far  as  I  am  concerned,  this  debt  is  out- 
lawed, according  to  law,  as  it  is  over  eight  years  since  I 
paid  you  a  cent ;  but  I  always  say  an  honest  debt  is  never 
out  of  date.  *  ♦  *  l  ghall  not  fight  this  case,  for  I 
have  nothing  now  to  fight  with.  It  will  go  by  default. 
If  you  take  judgment,  it  will  be  back  of  all  the  rest,  and 
it  will  be  worthless." 

This  is  a  sufficient  acknowledgement  of  the  debt,  within 
the  authorities  above  cited. 

It  IS  claimed  by  defendant  that  the  letters  were  written 
after  commencement  of  the  action,  and  that  they,  there- 
fore, cannot  be  considered.  Plaintiff  was  not  required 
to  plead  in  his  complaint  facts  to  take  the  case  out  of  the 
statute  of  limitations,  either  as  a  part  of  his  cause  of  ac- 
tion or  in  anticipation  of  the  setting  up  of  that  statute 
as  a  defense.  Such  defense  must  be  set  up  by  answer,  and 
cannot  be  raised  by  demurrer  (See  Code  Civ.  Proc.,  Sect, 
413;  Sands  v.  St.  John,  36  Barb,,  628).  The  acknowl- 
edgment in  writing,  to  take  the  case  out  of  the  statute,  is 
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only  a  matter  of  evidence  (see  Code  Civ.  Proc.,  Sect.  395). 
The  fact  that  plaintiff  acquired  the  instrument  of  evi- 
dence necessary  to  refute  the  defense  setting  up  the  statute 
subsequent  to  the  commencement  of  the  action  does  not 
render  the  instrument  incompetent  as  evidence,  or  mili- 
tate against  its  effect  as  an  acknowledgement  by  defend- 
ant of  the  debt  sued  on. 
Judgment  for  plaintiff. 

Note.^What  is  SuMcient  written  Acknowledgement  of  Debt  to 
Take  Case  out  of  Statute  of  Limitationsf 

I.  Statutory  requirements. 
II.  Genera]  principles. 

III.  Conditional  acknowledgement. 

IV.  Acknowledgement  to  whom  made. 
V.  Signature  by  party  to  be  charged. 

VI.  Time  of  acknowledgement. 

VII.  Acknowledgements  sufficient. 

VIII.  Acknowledgements  insufficient. 

The  early  cases  in  this  state  are  not  altogether  in  harmony  on 
this  subject.  The  later  decisions,  however,  have  settled  the  test  to 
be  applied  in  determining  the  sufficiency  of  the  acknowledgement,, 
and  so  the  rule  as  laid  down  in  some  of  the  early  cases  should  be 
applied  with  caution. 

/.  Statutory  Requirements, 

In  order  to  take  a  case  out  of  the  operation  of  the  Statute  of 
Limitations,  Code  Civil  Procedure,  Section  395  proviaes:  "An 
acknowledgement  or  promise,  contained  in  a  writing  signed  by  the 
party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  a  case  out  of  the  opera- 
tion  of  this  title.  But  this  section  does  not  alter  the  effect  of  a 
payment  of  principal  or  interest." 

//.  General  Principles. 

The  general  doctrine  is  that  the  writing  must  recognize  an  exist- 
ing debt  and  contain  nothing  inconsistent  with  the  intention  to  pay 
it    Davis  v.  Noyes,  61  Hun  87,  15  N.  Y.  Supp.  431 ;  Manchester 
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V.  Bracdner,   107  N.  Y.  346;  Connecticut  Trust  &  S.  D.  Co.,  v. 
Wcad,  172  N.  Y.  497. 

A  recognition  of  the  debt  and  an  admission  that  the  writer  is  the 
debtor  of  the  person  addressed  are  all  that  are  necessary  to  take 
the  debt  out  of  the  statute.  Willis  v.  Wileman,  38  N.  Y.  Civ. 
Proc.  R.  497. 

It  is  not  essential  that  the  amount  or  character  of  the  obligation 
be  specified  in  the  written  acknowledgement.  Fletcher  v.  Daniels, 
Sa  App.  Div.  67,  64  N.  Y.  Supp.  861 ;  Willis  v.  Wileman,  38  N.  Y. 
Civ.  Proc.  R.  497;  Kincaid  v.  Archibald,  73  N.  Y.  189;  College  v. 
Horn,  3  Bing.  (Eng.)  119. 

Oral  evidence  is  competent,  as  in  other  cases  of  written  instni* 
ments,  to  aid  in  the  interpretation,  to  identify  the  debt  and  its 
amount  and  to  fix  the  date  of  the  writing,  or  explain  ambiguities. 
Manchester  v.  Braedner,  107  N.  Y.  346;  Kincaid  v.  Archibald,  73 
N.  Y.  189 ;  McNamee  v.  Tenny,  41  Barb.  495. 

Nor  is  an  express  promise  to  pay  the  debt  always  necessary ;  one 
may  be  implied.  Willis  v.  Wileman,  38  N.  Y.  Civ.  Proc.  R.  497; 
Fletcher  v.  Daniels,  52  App.  Div.  67,  64  N.  Y.  Supp.  861 ;  Benedict 
V.  Slocum,  95  App.  Div.  602,  88  N.  Y.  Supp.  1052 ;  Serrell  v.  Forbes, 
106  App.  Div.  4182,  94  N.  Y.  Supp.  805,  affirmed  in  185  N.  Y.  572, 
Mem.  Kahn  v.  Crawford,  28  Misc.  572,  59  N.  Y.  Supp.  853;  Henry 
V.  Root,  33  N.  Y.  526;  McNamee  v.  Tenny,  41  Barb.  495. 

"The  slightest  acknowledgement,"  said  one  of  the  judges  in 
Truerman  v.  Fenton,  2  Cowp.  (Eng.)  550,  "has  been  held  sufficient, 
as  saying,  'prove  your  debt,  and  I  will  pay  you,'  *I  am  ready  to  ac- 
count but  nothing  is  due  you.* " 

But  "it  is  essential,"  said  the  court  in  Fletcher  v.  Daniels,  5a 
App.  Div.  67,  64  N.  Y.  Supp.  861.  "that  the  writing,  either  in 
precise  terms  or  fairly  construed,  disclose  a  purpose  to  recognize 
the  claim  as  an  obligation." 

A  more  severe  test  is  applied  in  Turner  v.  Martin  4  Robt  (N. 
Y.  Super  Ct.)  661,  in  which  the  court  said  that  the  acknowledge- 
ment required  by  the  code,  must  contain  an  unqualified  adn^^sion  of 
the  diebt,  and  a  willingness  to  pay  it;  it  must  be  such  as  that  an 
action  could  be  sustained  upon  it,  though  the  original  contract  was 
the  cause  of  action. 

And  in  Commercial  Mut.  Ins.  Co.  v.  Brett,  44  Barb.  489,  in  «irhich 
the  court  quoted  with  approval  from  VanKeuren  v.  Parmetee,  2 
Coms*.  523,  as  follows:  "There  must  at  the  least  be  a  plain  ad- 
mission that  the  debt  is  due,  and  that  the  party  is  willing  to  pay 
it."  Similar  passages  were  quoted  from  Allen  v.  Webster,  15  Wend. 
284,  and   Shoemaker  v.   Benedict,   i   Kern.   176.    In  applying  the 
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above  doctrine,  the  court  in  Comnierdal  Mut  I&s.  Co.  v.  Brett, 
held  that  an  answer,  served  in  an  action  brought  to  recover  on 
certain  notes,  admitting  the  making  of  the  notes,  but  claiming  that 
they  were  premium  notes  to  be  paid  out  of  the  proceeds  of  an 
insurance  policy  under  which  a  loss  had  been  sustained,  was  not  a 
sufficient  acknowledgement  to  revive  the  debt.  The  court  said  that 
the  answer  being  a  compulsory  statement  under  oath,  the  occasion 
when,  and  the  circumstances  under  which  the  statements  in  it 
were  made,  repel  any  implication  of  a  promise  to  pay  the  debt  from 
any  acknowledgement  therein. 

///.  Conditional  Acknowledgement, 

It  is  incumbent  upon  the  plaintiff  to  show  a  fulfillment  of  the 
condition,  where  the  promise  was  conditional  in  character.  Wat- 
kins  V.  Jones,  63  Hun  106,  17  N.  Y.  Supp.  619;  Wakeman  v.  Sher- 
man, 9  N.  Y.  85,  reversing  11  Barb.  254. 

In  Smith  v.  Meakim,  2  Dem.  129,  it  appeared  that  one  who  had  a 
claim  against  the  estate  of  a  decedent,  wrote  to  the  administrator 
that  he  would  allow  a  note  which  was  outlawed  and  which  the 
estate  had  against  him,  if  he  could  have  a  fair  settlement  of  his 
account  against  the  estate.  The  court  regarded  the  promise  as 
conditional,  and  not  having  been  accepted  did  not  operate  to  take 
the  case  out  of  the  statute. 

A  written  order  on  a  third  person  given  by  a  debtor  to  his 
creditor,  was  held  in  Manchester  v.  Bradner,  107,  N.  Y.  346,  not 
to  imply  a  conditional  promise  in  the  sense  that  the  debt  was  to 
be  paid  only  out  of  the  funds  in  the  hands  of  the  drawee. 

It  is  a  question  for  the  jury,  said  the  court  in  Tebo  v.  Robinson, 
lod  N.  Y.  27,  reversing  29  Hun  243,  to  decide  when  the  condition 
has  been  fulfilled  or  the  time  for  pasrment  reached,  as  for  instance, 
to  pay  a  debt  as  soon  as  the  debtor  is  able. 

jy.  Acknowledgement  to  whom  made. 

"Where  the  acknowledgement  is  made  to  a  stranger,"  said  the 
court  in  DeFreest  v.  Warner,  98  N.  Y.  217,  affirming  30  Hun  94, 
"and  it  appears  that  it  was  the  intention  that  the  acknowledge- 
ment made  to  him  should  be  communicated  to  and  influence  the 
creditor,  it  is  just  as  effecUial  to  defeat  the  statute  of  limiUtions 
as  if  it  had  been  made  directly  to  the  creditor  or  his  authorized 
agent."  A  similar  statement  was  made  by  the  court  in  Wakeman 
V.  Sherman,  9  N.  Y.  85. 
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Thus,* in  DeFreest  v.  Waraer,  supra,  it  appeared  that  the  maker 
of  certain  promissory  notes  conveyed  his  real  estate  to  his  sons 
by  deed  containing  a  clause  stating  that  the  lands  were  conveyed 
subject  to  and  charged  with  the  payment  of  the  notes,  and  that  they 
formed  part  of  the  consideration,  and  that  the  grantees  assumed 
and  agreed  to  pay  them.  In  an  action  upon  the  notes  the  court 
held  that  the  acknowledgement  in  the  deed  must  have  been  in- 
tended to  be  communicated  to  and  to  influence  the  action  of  the 
holder,  and  as  the  action  was  begun  six  years  after  such  acknowl- 
edgement, the  Statute  of  Limitations  was  no  bar. 

V.  Signature  by  Party  to  be  Charged, 

An  acknowledgement  was  held  in  Morrow  v.  Morrow,  12  Hun 
386,  to  be  sufficiently  signed  "by  the  party  to  be  charged,"  where 
the  debtor  signed  and  verified  an  inventory  containing  a  note,  as 
an  asset,  he  had  given  the  testator.  A  similar  decision  was  rendered 
in  Staurt  v.  Foster,  18  Abb.  Prac.  305.  See,  also,  Rowe  v.  Thomp- 
son, 15  Abb.  Prac.  j8i,  supra. 

VI.  Time  of  Acknowledgement. 

The  fact  that  the  written  acknowledgement  of  a  debt  was  made 
prior  to  the  expiration  of  the  six-year  limitation  of  the  statute, 
was  held  in  Allen  v.  Trisdorfer,  4  N.  Y.  Supp.  896,  not  to  destroy 
the  legal  effect  of  such  acknowledgement.  A  similar  doctrine  was 
laid  down  in  Chidsey  v.  Powell,  91  Mo.  622. 

And  a  letter  written  by  the  debtor  to  the  creditor  after  the  com- 
mencement of  the  action  to  recover  on  the  debt,  in  which  the 
writer  acknowledged  the  debt,  was  held  in  Willis  v.  Wileman, 
38  N.  Y.  Civ.  Proc.  R.  497,  to  be  competent,  since  the  acknowledge- 
ment in  writing  is  only  a  matter  of  evidence,  under  G^de  Civil 
Procedure,  Section  395. 

VII.  Acknowledgements  Sufficient . 

The  written  statements  in  the  following  instances  were  held  to 
be  sufficient  to  take  the  debt  out  of  the  statute : 

A  letter  stating,  "Yours  of  the  8th  inst.  received  and  will  have 
my  earnest  attention.  I  consider  myself  responsible  for  this  bill 
of  Mr.  Sacks,"  written  in  reply  to  a  letter  asking  payment  for 
services  rendered  a  third  person,  was  held  in  Serrell  v.  Forbes, 
106  App.  Div.  482,  94  N.  Y.  Supp.  805,  affirmed  in  185  N.  Y.  572, 
Mem.,  as  to  constitute  an  acknowledgment  of  the  debt  and  that  the 
letter  contained  nothing  inconsistent  with  an  intention  on  the  part 
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of  the  writer  to  pay  it,  and  that  it  was  made  under  such  circum- 
stances as  fairly  imply  a  promise  to  pay.  The  court  said  that  "the 
acknowledgment  is  not  inconsistent  with  the  claim  that  *  ♦ 
(the  writer)  was  a  mere  guarantor  of  the  debt,  and  that  the 
primary  obligor  was  Sacks.  But  the  jury  having  found  upon 
sufficient  evidence  for  the  purpose  that  the  primary  obligation  was 
that  of  *  *  (the  writer),  this  letter  must  be  considered  as  an 
acknowledgment  of  his  debt,  and  it  is  susceptible  of  such  con- 
struction." 

The  acknowledgment  of  the  debt  in  the  following  letter,  was 
held  in  Wills  v.  Wileman,  38  N.  Y.  Civ.  Proc.  R.  497,  to  be  sufficient. 
The  latter  stated,  **I  am  writing  this  to  see  if  we  can  come  to 
some  understanding  or  arrangement  in  this  affair.  I  am  anxious 
and  willing  to  pay  you  when  it  lies  in  my  power.  ♦  ♦  ♦  Yon 
have  been  a  good  friend  to  me,  and  I  am  willing  to  show  my  ap- 
preciation. As  far  as  I  am  concerned,  this  debt  is  outlawed  ac- 
cording to  law,  as  it  is  over  eight  years  since  I  paid  you  a  cent; 
but  I  always  say  an  honest  debt  is  never  out  of  date  ♦  ♦  *." 
A  letter  stating:  "I  intend  nothing  mean  or  dishonest,  *  *  ♦ 
I  need  no  satisfying  of  a  court  and  a  jury,  and  a  public  of  your 
demands  being  just  *  *  *  *  i  wish  you  would  send  me  a 
bill  of  items  *  *  *  I  am  going  West  for  two  weeks,  and 
will  see  you  and  endeavor  to  close  the  matter  satisfactorily  to 
you,"  was  held  in  Chace  v.  Higgins,  i  T.  &  C.  229,  to  be  sufficient 
to  take  the; case  out  of  the  statute. 

And  a  letter  written  to  the  creditor  stating:  "I  don't  recollect 
when  the  bill  was  made,  but  if  it  is  all  right,  I  will  make  \%  satis- 
factory," and  then  mentioning  certain  securities  which  he  hoped 
the  creditor  would  accept  in  payment,  since  "money  was  out  of 
the  question,"  was  held  to  be  sufficient  in  Loomis  v.  Decker,  i 
Daly  186. 

The  following  letter  was  held  in  Kahn  v.  Crawford,  aS  Misc. 
572,  59  N.  Y.  Supp.  853,  to  be  sufficient  within  Code  Civil  Procedure, 
Section  395:  "It  being  my  first  year"  in  New  York,  my  salary  is 
limited,  and  it  does  not  admit  of  any  chance  to  pay  any  old  debts, 
as  much  as  I  would  like  to.  Should  /things  be  any  better  for  me 
next  year,  I  may  be  able  to  make  some  arrangement  in  reference 
to  this  claim.    Will  be  pleased  to  do  so  as  soon  as  I  can." 

And  the  following  letter  was  regarded  in  Shaw  v.  Lambert,  14 
App.  Div.  265,  43  N.  Y.  Supp.  470,  to  be  sufficient:  "I  don't  know 
•if  I  can  help  you  in  the  matter  to  look  over  these  old  figures  to- 
gether. I  would  prefer  you  make  yourself  a  statement  of  yout- 
own.    In  my  opinion,  all  that  I  remember  is  that  these  accounts  were 
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settled  long  ago.    If  not,  I  am  willing  to  do  so  now.    Please  let 
mc  hear  from  yotu" 

A  letter,  preceded  by  a  statement  of  account,  written  to  a  debtor 
to  his  creditor,  stating:  "I  regret  to  say  that  my  neglect  in  not 
responding  to  your  statement  of  account  was  owing  to  my  not 
having  disposed  of  but  few  of  your  goods  (and  those  as  samples) 
and  as  it  was  nearly  two  years  before  I  placed  the  first  plant,  but 
now  that  I  have  got  the  ball  rolling,  an  in  hopes  to  do  good  busi- 
ness in  the  future,  that  is,  if  Inmann,  who  is  now  over  there  don't 
reap  the  benefit  of  the  trade  that  took  me  three  years  to  establish," 
—was  held  in  Wright  v.  Parmenter,  23  Misc.  629,  52  N.  Y.  Supp. 
99,  to  constitute  an  acknowledgment  of  the  debt  sufficient  to  re- 
move it  from  the  bar  of  the  statute. 

The  same  decision  was  rendered  in  Chandall  v.  Moston,  42  App. 
Div.  629,  59  N.  Y.  Supp.  146,  with  reference  to  the  following 
letter  written  by  a  debtor  to  his  creditor:  "I  am  going  to  try  to 
have  the  note  settled  in  some  way  in  a  short  time.  I  am  anxious 
to  have  it  settled,  as  it  is  growing  every  year  ♦  ♦  ♦  ♦  if  I 
have  to  pay  it  myself  will  you  accept  of  it  in  installments,  as  I 
cannot  very  well  spare  so  much  out  of  my  business  in  one  payment" 

And  in  Levy  v.  Peeper,  106  App.  Div.  394,  35  N.  Y.  Civ.  Proc. 
R.  I,  94  N.  Y.  Supp.  905,  affirmed  in  186  N.  Y.  600,  Mem.,  with 
reference  to  the  following  letter,  written  by  the  debtor  to  the 
creditor:  "I  expected  to  call  on  you  regarding  my  account  this 
week  *  *  *  you  may  rest  assured  that  I  will  pay  you  every 
dollar  I  owe  you  within  a  short  time.  I  am  largely  interested  in 
a  transaction  at  present.  When  that  is  closed  up  you  will  surely 
hear  from  me  substantially. 

Also,  in  McCahill  v.  Mehrbach,  37  Hun  504,  with  reference  to 
the  following  letter  written  by  a  client  to  his  lawyer:  "Your 
brother  Ben  has  sent  for  me  to  come  and  see  him  on  account  of 
a  bill  I  owe  you  for  services.  When  I  seen  you  last  we  were  talk- 
ing about  the  matter  and  you  said  you  would  wait  until  you  got 
back.  I  think  we  had  better  settle  our  matters  between  ourselves. 
When  you  get  back  I  will  show  you  what  I  owe  you  and  will  pay 
you.    I  have  paid  everybody  and  I  think  I  can  pay  you  ♦    *    *    ." 

A  letter  stating  that  "♦  ♦  ♦  when  I  made  you  the  prombc 
(to  pay  rent),  I  honestly  intended,  and  still  do  intend,  to  pay  you 
the  amount  due,  but  I  trust  you  will  believe  me  when  I  tell  you  it 
was  utterly  impossible,  up  to  this  time^^  to  do  so,  and  can  only  say 
agaiiv  that  I  will  pay  you  as  soon  as  I  possibly  can  ♦  •  ♦,"  was 
held  in  Allen  v.  Tridsdorfer,  4  N.  Y.  Supp.  896,  reversing  11  N. 
Y.  St.  Rep.  674,  to  be  sufficient  to  stay  the  operation  of  the  statute. 
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A  letter  in  which  the  debtor  stated  that  he  did  not  dispute  the 
claim  and  that  he  would  pay  it  as  soon  as  he  possibly  could,  was 
held  in  Allen  v.  Trisdorfer,  4  N.  Y.  Supp.  896,  to  be  sufficient. 

A  letter  stating,  "I  am  well  aware  that  I  owe  you  for  money 
borrowed  *  ♦  *  As  you  have  the  figures,  I  wish  you  would 
at  your  leisure  make  out  a  statement  of  what  you  consider  my 
indebtedness  to  you,  and  send  it  to  me,  resting  assured  that  in  all 
money  matters  I  want  to  act  honestly  toward  everybody,"  written 
by  the  debtor  to  his  creditor,  were  held  in  Fiske  v.  Hibbard,  45  N.  Y. 
Super.  C.  331,  to  be  sufficient. 

A  promise  to  pay  was  implied  from  the  acknowledgment  in 
Benedict  v.  Slocum,  95  App.  Div.  602,  88  N.  Y.  Supp.  1052,  con- 
tained in  a  letter  written  by  a  debtor  to  his  creditor,  returning  un- 
signed, notes  sent  by  the  latter  aggravating  the  amount  at  which 
the  former's  indebtedness  had  been  adjusted,  stating,  '1  have 
thought  over  this  matter  of  the  notes  a  great  deal  and  if  I  knew 
I  could  pay  them  when  they  became  due  I  wouldn't  hesitate.  I 
cannot  promise  to  do  that.  I  am  willing  to  make  a  due  bill  as  an 
acknowledgement  and  which  I  shall  feel  just  as  much  bound  to  pay 
wh^n  I  am  able." 

The  following  letter  written  by  the  maker  of;  a  promissory  note 
to  the  payee,  was  held  in  Cudd  v.  Jones,  63  Hun  142,  17  N.  Y. 
Supp.  582,  to  be  sufficient  evidence  of  an  acknowledgment  to 
justify  the  court  in  submitting  the  case  to  the  jury.  The  letter 
stated:  "I  am  very  sorry  that  I  am  not  able  to  comply  with  your 
wish  to  pay  the  note  due  to  you  ♦  ♦  ♦  I  never  saw  the  money, 
and  never  had  any  benefit  from  them.  Besides  your  money,  there 
are  other  notes  of  about  ten  thousand  dollars  due,  without  any 
money  to  meet  them  *  *  ♦  Though  I  do  not  confess  that  I  am 
under  any  obligations  for  the  money  you  loaned  David  T.  Da  vies, 
further  than  that  my  name  is  on  the  note,  which  is  also  true  of 
many  other  notes  that  persons  have  in  America  ♦  ♦  *  I  would 
be  very  glad  to  meet  with  you  and  do  all  I  can  for  the  sake  of 
peace  .♦  *  *  How  much  will  you  take  for  the  notes,  I  send  you 
five  pounds  a  month  from  the  beginning  of  next  May?  Will  yon 
take  forty  pounds?  The  whole  I  will  pay  will  be  a  loss  to  me, 
yov  must  lose  some,  so  we  will  be  friends  again." 

And  in  Fletcher  v.  Daniels,  52  App.  Div.  67,  64  N.  Y.  Supp.  861, 
with  reference  to  a  letter  relating  to  a  note  which  at  the  time  was 
the  only  debt  owing  by  the  writer  to  the  addressee,  stating,  "I 
will  be  there  and  shall  call  on  you  sure  and  set  all  thing  right 
and  to  your  satisfaction.  ♦  ♦  ♦  What  we  hacve  made  out  of 
that  (gum  contract)  had  to  go  in  to  complete  other  contracts  now 
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on  hand,  but  which  will  bring  us  in  a  handsome  profit  and  enable 
mc  to  settle  all  up  with  you  and  pay  'interest  on  interest"  as  wen, 
•  •  ♦  This  matter  has  troubled  me  much  more  than  it  has  you^ 
and  I  will  be  a  happy  man  when  I  get  it  all  made  right  with  you." 

A  letter  stating,  "I  cannot  tell  where  I  can  get  money  enough  to- 
pay  the  note,  but  as  true  as  God,  I  will  send  it  as  soon  as  I  can  get 
it,"  was  regarded  in  Jenckes  v.  Rice,  119  Iowa  451,  as  constituting- 
a  promise  to  pay  an  indemnity  contract. 

Upon  presentation  of  an  unpaid  note,  the  maker  said,  orally^ 
**that  note  has  not  been  paid,  and  I  will  not  pay  it  unless  compelled 
by  law,  as  it  is  out  of  date,  and  I  received  no  consideration  for 
it."  This  was  held  in  Lee  v.  Perry,  j  McCord  (S,  C)  552  to  be  a- 
sufficient  acknowledgment. 

In  McCoi.aughy  v.  Wilsey,  115  Iowa  589,  a  letter  written  by  the- 
maker  of  a  note  to  the  holder,  stating,  "In  regard  to  that  note,  will 
say  that  I  will  try  to  pay  it  this  fall.  I  have  forgotten  about  mak- 
ing any  request  as  to  having  it  run  over.  Please  give  mc  a  little- 
light  on  that  part,"  was  held  to  be  sufficient. 

The  following  instrument:  "Received  January,  1861,  from  K. 
the  sum  of  $1,600,  for  which  I  agree  to  pay  interest  ♦  *  *  Paid* 
January,  1866,  to  K.  on  the  above  $200,"  was  held  in  Kincaid  v.. 
Archibald^  73  N.  Y.  189,  affirming  10  Hun  9,  to  be  a  sufficient 
acknowledgement.  The  court  held  that  the  statement  to  pay 
interest  was  an  admission  that  a  balance  was  unpaid. 

A  written  order  given  by  the  debtor  to  the  creditor,  drawn- 
upon  a  third  person  who  is  indebted  to  the  drawer  or  who  Is 
presumed  to  be  indebted,  was  held  in  Manchester  v.  Braedner,  107 
N.  Y.  346,  to  be  an  acknowledgement  in  writing  within  the  meaning 
of  the  Code,  at  least  in  absence  of  proof  that  the  relation  of  debtor 
and  creditor  did  not  exist  between  the  drawer  and  payee  of  the 
order.  The  court  said  that  the  natural  import  of  such  an  order 
is  that  the  drawee  is  indebted  to  the  drawer  and  the  latter  is  in- 
debted to  the  payee  in  the  sum  specified  and  that  it  is  given  to  the 
payee  as  a  means  of  paying  or  securing  the  payment  of  his  debt. 
And  the  court  held  that  the  promise  to  be  inferred  from  the  order 
was  not  conditional  in  the  sense  that  the  debt  was  to  be  paid  only 
out  of  the  fund  in  the  hands  of  the  drawee. 

An  assignment  made  by  an  insolvent  person,  in  which  he- 
cnumeratcs  certain  outlawed  notes,  was  held  in  Stuart  v.  Foster, 
18  Abb.  Prac.  305,  to  be  a  sufficient  acknowledgment. 

There  is  a  sufficient  acknowledgment  within  the  meaning  of  the- 
Code,  by  an  executor's  including  in  the  inventory  which  he  has 
signed  and  verified,  as  one  of  the  assets  of  the  estate,  a  promisory 
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note,  which  has  outlawed,  given  by  him  to  the  testator.  Ross  v. 
Ross,  6  Hun  80;  Morrow  v.  Morrow,  12  Hun  386;  Dark  v.  Van 
Amburgh,  14  Hun  557. 

A  petition  by  an  administrator  for  leave  to  sell  a  legacy,  payable 
to  the  deceased,  to  pay  debts,  which  sets  forth  the  names  of  the 
creditors,  the  nature  and  amount  of  the  claims,  and  praying  that  a 
-citation  be  issued  to  them,  was  held  in  Matter  of  Robbins,  7  Misc. 
364,  27  N.  Y.  Supp.  1009,  to  be  a  sufficient  acknowledgment  and  to 
bind  the  next  of  kin. 

It  was  contended  in  Matter  of  Robbins,  supra,  that  the  case  ot 
Vtsscher  v.  Wesley,  3  Dem.  301,  sustains  an  opposite  view.  In 
that  case  an  administrator  had  been  required  at  the  instance  of  a 
creditor,  to  render  an  account,  and  in  his  answer  to  such  applica- 
tion the  administrator  alleged  that  a  certain  judgment  was  entitled 
to  priority  of  payment.  In  a  subsequent  proceedings  for  a  judicial 
settlement,  the  Surrogate  held  that  the  written  answer  in  the  former 
proceedings,  'Vas  not  such  an  acknowledgment  of  that  judgment 
as  to  give  it  new  vitality."  Commenting  on  this  decision,  the  court 
in  the  Robbins  case  said  that  "the  learned  surrogate  seems  to  be 
of  the  opinion  that  it  was  not  such  an  acknowledgment  because  the 
judgment  creditor  was  not  a  party  to  the  proceedings  in  which  tne 
written  acknowledgement  was  made,  and  that  his  action  was  not 
influenced  thereby,  quoting  authorities  (Wakeman  v.  Sherman,  9 
N.  Y.  85;  Winterton  v.  Winterton,  7  Hun  230;  Fletcher  v.  Updflce, 
tej  Barb.  364;  Bloodgood  v.  Bruen,  8  N.  Y.  362)  showing  that  the 
acknowledgment  must  be  made  to  the  debtor,  or  to  some  one 
representing  him.  The  case  may,  therefore,  be  considered  an 
authority  sustaining  the  view  that  to  a  party  to  the  proceeding 
the  acknowledgment  would  have  been  good,  and  such  is  my 
opinion." 

Hilton,  J.,  in  Rowe  v.  Thompson,  15  Abb.  Prac  381,  held  that  the 
instrument,  "we,  the  creditors  of  T.,  agree  not  to  sue  or  molest  him 
for  his  indebtedness,  or  the  debts  owing  to  us  by  him  for  two 
years,"  prepared  by  T.  and  which  he  procured  his  creditors  to 
sign,  was  sufficient  within  the  terms  of  sect,  no  of  the  (old)  Code, 
which  is  sect.  395  of  the  present  Code.  It  was  held  that  the  writing 
was  signed  by  the  party  to  be  charged  therewith,  within  the  meaning 
of  the  statute. 

A  letter  written  by  an  agent  to  his  principal,  stating,  "I  have 
used  the  money  and  I  want  to  turn  out  my  property  to  make  you 
all  right,"  was  held  in  Jewell  v.  Jewell,  139  Mich.  578^  to  be 
sufficient. 

A  letter  written  by  a  debtor  to  his  creditor  asking  employment 
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in  order  to  pay  in  work,  for  property  purchased,  was  held  in. 
Southern  Pac  Co.  v.  Prosser,  122  Cal.  413,  to  constitute  an  ad- 
mission of  indebtedness. 

A  letter  sent  by  a  debtor  in  reqly  to  a  letter  from  the  creditor 
enclosing  the  balance  of  his  account  and  asking  whether  the  ac- 
count was  correct,  stating,  "Yours  of  the  12th  inst.  came  to  hand, 
this  day,  requesting  to  know  what  prospect  I  have  of  paying  the 
demands  against  me.  I  am  to  know  what  prospect  I  have  of  paying 
the  demands  against  me.  I  am  extremely  sorry  to  say  to  you,  that 
the  prospect,  at  present,  is  not  very  flattering;  as  it  is  entirely 
out  of  my  power  to  pay  anything,"  was  held  in  DeForest  v.  Hunt, 
8  Conn.  179,  to  be  an  unqualified  and  unconditional  acknowledgment 
of  a  debt. 

And  in  Bucker  v.  Korff,  (Neb.)  97  N.  W.  804,  the  debtor  wrote, 
"You  asked  me  if  I  wished  to  keep  the  money  yet.  I  am  glad  you: 
do  not  need  it  at  present.  I  can  make  use  of  it  yet."  The  court 
regarded  this  as  sufficient. 

The  written  words,  "I  am  ashamed  the  account  has  stood  sa 
long,"  were  held  in  Conforth  v.  Smithard,  5  H.  &  N.  (£ng.)  13, 
to  be  a  good  acknowledgment. 

And  in  Edmonds  v.  Goater,  15  Beav.  (Eng.)  415,  it  was  held  that 
a  letter  written  by  the  debtor  stating,  "I  hope  to  be  in  Hampshire 
very  soon,  when  I  trust  everything  will  be  arranged  with  W.  (the 
creditor)  agreeable  to  her  wishes,"  was  a  sufficient  acknowledg- 
ment. 

For  clause  in  deed  to  sons  stating  that  certain  notes  formed  a 
part  of  the  consideration  and  that  the  grantees  assumed  and  agreed 
to  pay  the  amount  to  the  holder,  as  a  sufficient  asknowledgment, 
•see  DeFreest  v.  Warner  98  N.  Y.  217,  affirming  30  Hun  94,  under,. 
ACKNOWLEDGMENT  TO  WHOM  MADE,  infra,  IV. 

VII L  Acknowledgments  InsuMcient 
But  in  the  following  cases  it  was  held  that  the  writing  was  in- 
sufficient to  take  the  debt  out  of  the  statute: 

A  letter  written  by  a  debtor  in  which  he  in  effoct  acknowledges^ 
the  existence  of  the  debt  and  purposes  a  compromise,  but  clearly 
indicating  an  unwillingness  to  pay,  and  a  refusal  to  pay  at  all  if 
the  compromise  is  rejected,  was  held  in  Creuse  v.  Defiganire,  23 
N.  Y.  Super.  Ct.  (10  Bos.)  122,  not  to  be  a  recognition  of  a  debt 
within  the  rule. 

And  a  letter  written  by  the  indorser  on  a  note,  outlawed  by 
lapse  of  time,  to  the  holder,  stating,  *T  am  not  yet  able  to  take  up 
the  note,  and  have  no  definite  prospect  of  being  able  to  do  so  for 
a  long  time  to  come;  but  if  you  are  disposed  to  name  some  smalt! 
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flum  that  you  will  take  for  the  note  I  shall  be  glad  if  I  can  do  so 
in  justice  to  other  interests  to  buy  it***  tested  by  the  rule  that  to 
rei'ive  a  demand  there  must  be  a  promise  to  pay,  either  absolute 
or  conditional,  or  an  acknowledgment  of  the  ddx  as  subsisting, 
made  under  such  circumstances  that  a  promise  to  pay  may  be 
fairly  implied,  was  held  in  Connecticut  Trust  k  S.  D.  Co.  c  WeaJ, 
172  \.  Y.  497.  to  be  insuflkient  to  take  the  debt  out  of  the  statute. 
The  court  said :  ''At  most  it  is  an  admission  that  at  one  time  there 
existed  a  liability  from  the  defendant  to  the  plaintiff.  *  *  .  ^ 
There  is  no  promise  to  pay  the  daim,  but  on  t}ie  contrary  an  as- 
sertion that  the  writer  was  not  the  nable  to  take  up  thQ  note*  and 
that  he  had  no  prospect  of  being  able  to  do  so." 

And  tested  by  the  same  rule,  a  statement  in  a  letter  that  the 
writer  would  make  good  half  of  the  loss  of  the  other,  whom  the 
former  had  induced  to  engage  with  her  in  the  purchase  of  a 
certain  stock  upon  the  prediction  of  a  newspaper,  bat  repudiating 
the  obligation,  was  held  in  Davis  v.  Noyes,  61  Htm  87,  15  N.  Y. 
Supp.  431,  not  to  be  such  an  acknowledgment  as  will  meet  the  re- 
quirements of  the  Code. 

After  the  Statute  of  Limitations  had  run  as  to  W.,  an  accomoda- 
tion maker  of  a  promisory  note,  he  wrote  the  following  letter  to 
the  payee  :*****  in  answer  will  say  that  D.  (the  maker)  is 
trying  to  sell  the  horse  he  has  and  I  am  trying  to  sell  it  also,  as 
quick  as  he  can  dispose  of  it  he  will  pay  you  some.  I  expected 
last  fall  to  be  able  to  help  him  some,  but  the  cheese  sold  so  low 
that  my  dairy  did  not  bring  me  enough  to  pay  my  rent  and  help. 
Will  help  him  to  pay  some  as  soon  as  I  can.'*  The  court  held  that 
this  letter  did  not  constitute  such  an  acknowledgment  within  the 
meaning  of  Code  Civ.  Proc.,  Sect.  385,  of  W's  indebtedness  to  take 
the  case  out  of  the  statute.  The  court  said  that  there  was  no 
recognition  of  a  debt,  nor  promise  to  pay  it  upon  his  own  part,  and 
at  most,  only  a  willingness  and  expectation  of  helping  the  other 
maker  to  pay.    Watkins  v.  Jones,  63  Hun  106,  17  N.  Y.  Supp.  6191 

A  receipt,  "Received  of  B.  S.  a  promisory  not  against  G.  M.  R. 
with  my  name  on  the  face  of  it  as  surety,  for  collection.  The 
amount  of  the  note  was  $300  before  my  indorsement  was  made. 
H.  M.  W.,"  was  held  in  Stoker  v.  Walters,  38  N.  Y.  Civ.  Proc. 
k.  511,  to  be  insufficient  to  hold  the  defendant,  who  signed  the  re- 
ceipt 

In  Alexander  v.   Muse,    112  Tenn.   233,  the   debtor  wrote,  "an 

honest  man's  note  never  went  out  of  date."    This  language  the 

court  construed  as  being  too  indefinite  to  operate  as  a  new  promise. 

And  a  written  statement  that  the  debtor  would  pay  a  note  "as 
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soon  as  one  can,"  was  held  in  Halladay  v.  Weeks,  127  Mich.  363, 
as  being  insufficient. 

A  statement  in  a  letter  written  by  the  maker  of  a  note  that,  "I 
hope  we  can  agree  on  a  settlement  of  the  note  soon,"  was  con- 
sidered in  Millwee  v.  Jay,  47  S.  C.  430,  not  to  be  such  an  acknow- 
ledgment as  would  take  the  case  out  of  the  statute. 

The  court  in  Wells  v.  Hargrave,  117  Mo.  563,  held  that  a  sUte- 
ment  in  a  letter,  that  "My  intentions  are  true  and  faithful,  tmt 
my  abilities  are  rather  cramped  now  until  can  sell  or  make  soime 
money  otherwise,"  did  not  amount  to  a  new  promise. 

In  Wilcox  V.  Williams,  5  Nev.  206,  it  was  held  that  the  state- 
ment ''I  feel  ashamed  of  it  standing  so  long,"  was  insufficient 

And  in  Lambert  v.  Doyle,  117  Ga.  81,  the  court  held  that  a  letter 
written  to  the  attorney  of  the  creditor,  stating,  "It  will  be  absolutely 
impossible  for  me  to  give  you  anything  before  after  the  ist  of 
June.  I  will  send  you  a  check  for  something  then.  Hope  to  be 
able  to  clear  your  account  quick,"  to  be  insufficient. 


BENJAMIN  STOKER,  Appellant,  v.  HUBBARD  M. 

WALTERS,  Respondent. 
New  York   Supreme  Court,  General   Term,   Third 
Department,  May,  1881. 
§  305. 
Limitation  of  Actions — Debt — Sufficiency  of  Acknowledgment. 
Where  a  cause  of  action  is  barred  by  the  statute  of  limitations, 
unless  an   express  promise  is  made  by  the   debtor  to  pay,  an 
acknowledgment  by  him  sufficient  to  remove  the  bar,  under  Sec- 
tion 3g5  of  the  Code  of  Civil  Procedure,  must  be  such  that  the 
law  will  imply  a  promise  to  pay  the  debt. 
(Decided  May,  1881.) 

Appeal  by  plaintiff  from  a  judgment  entered  on  the 
verdict  of  a  jury  directed  by  the  court,  and  from  an  order 
denying  motion  for  a  new  trial. 

Defendant  signed  as  surety  a  promissory  note  made  by 
one  Frisbie.  But  part  of  the  note  was  ever  paid  by  Fris- 
bie.  Then  he  became  insolvent.  Plaintiff,  the  owner 
and  holder  of  the  note,  applied  to  defendant.  Defendant, 
as  he  alleges,  took  the  note  to  collect  of  Frisbie,  at  the 
same  time  giving  the  following  receipt : 

"Homer,  »Tanuary  13,  1876. 
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Stoker  v.  Walters. 

"Received  of  Benjamin  Stoker  a  promissory  note 
against  George  M.  Frisbie,  with  my  name  on  the  face  of 
it  as  surety,  for  collection.  The  amount  of  note  was  $300 
bfefore  any  indorsement  was  made. 

"HUBBABD  M.   WaLTEES." 

Thereafter  defendant  sued  the  note,  in  his  own  name, 
and  recovered  a  judgment  for  $169.81,  the  amount  defend- 
ant and  Frisbie  testified  or  made  oath  that  there  was  due 
defendant.  The  judgment  was  never  collected  by  de- 
fnedant.  Thereafter,  and  before  this  action  was  brought, 
defendant  wrote  a  letter  to  one  Samuel  Stoker,  offering 
to  compromise  the  matter  by  paying  one-fifth  part  of  the 
amoimt  due  plaintiff,  on  condition  that  other  parties  would 
pay  the  other  four-fifths. 

Defendant's  answer  sets  up,  among  other  defenses,  the 
statute  of  limitations. 

Messrs.  Waters  &  Knox,  for  appellant. 
Messrs.  Waters  &  Eggleston,  for  respondent. 

BoARDMAN^  J. — Held,  that  there  was  no  acknowledge- 
ment of  an  indebtedness  by  defendant  in  the  receipt  signed 
by  him  and  given  to  plaintiff.  It  simply  describes  the 
note.  The  acknowledgement  must  be  such  that  the  law 
will  imply  a  promise  to  pay  the  debt.  This  receipt  falls 
far  short  of  that.  An  admission  that  he  had  given  a  note 
(describing  it)  would  not  constitute  such  an  acknowledge- 
ment as  the  Code,  Section  395,  requires.  That  is  the 
farthest  this  receipt  goes. 

The  letter  to  Samuel  Stoker  would  not  obviate  the  an- 
swer of  the  statute  of  limitations.  First,  because  the  lat- 
ter was  not  addressed  to  plaintiff  or  his  representatives; 
and,  secondly,  because  it  was  an  offer  to  compromise  and 
adjust  the  matter  without  litigation.  The  whole  letter 
shows  an  unwillingness  to  pay  the  note. 

Judgment  and  order  afiirmed,  with  costs. 

Leabned^  p.  J.,  and  Beckes^  J.,  concur. 
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INDEX  TO  NOTES  IN  THIS  VOLUME. 


ATTORNEY  AND  CLIENT.— 

Attorney's  lien  on  trust  property,  46. 

COSTS.— 

Additional  allowance  of,  470. 

EXEMPTIONS.— 

Exemption  of  pension  money  and  property  purchased 

therewith,  174. 
Federal  statute,  174. 
State  statute,  175. 
Exemption  when  pension  money  traceable. 

A.  Property  purchased  with  pension  money. 

1.  In  general,  176. 

2.  Personal  character  of  exemption,  177. 

3.  Effect  of  increased  valuation,  179. 

B.  Gifts,  179. 

C.  Money,  179. 

D.  Bank  deposits,  179. 
Exemption  when  identity  lost,  180. 
Subject  to  charges  for  support,  180. 
Taxes,  181. 

Waiver  of  right  of  exemption,  184. 
Forfeiture  of  right,  185. 
Determination  and  enforcement  of  right,  185. 
Rights  of  deserter,  186. 

LIMITATION  OF  ACTIONS.— 

What  is  suflScient  written  acknowledgement  of  debt 
to  take  case  out  of  statute  of  limitations,  500. 
Statutory  requirements,  500. 
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LIMITATION   OF  ACTIONS— Contikukd. 

(General  principles,  500. 

Conditional  acknowledgement,  502. 
Acknowledgement,  to  whom  made,  502. 

Signature  by  party  to  be  charged,  508. 

Time  of  acknowledgement,  503. 

Acknowledgements,  sufficient,  503. 

Acknowledgements,  insufficient,  509. 

PARTIES.— 

How  many  are  "many  persons"  within  Code  Civ. 
Proc.,  Sect.  448,  p.  488. 

PLEADING.— 

Amendment  of,  changing  capacity  of  party,  13. 
Statute,  13. 
Plaintiffs 

a.  Individuals,  representatives,  etc.,  18. 

b.  Corporations,  associations,  15. 
Defendants 

a.  Individuals,  representatives,  etc.,  15. 

b.  Corporations,  associations,  17. 
Amendment  at  Special  Term,  20. 
Amendment  after  trial,  21. 
Statute  of  limitations,  22. 

Costs,  22. 
Necessity  of  allegation  of  double  or  treble  damages, 
440. 

POOR  PERSONS.— 

Right  to  sue,  defend  or  appeal  in  representative  ca- 
pacity in  forma  pauperis,  235. 
Statutory  provisions,  235. 
Executor  or  administrator 

a.  To  sue  or  defend,  235. 

b.  To  appeal,  238. 
Committee  of  lunatic,  240. 
Assignee  in  bankruptcy,  240. 
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PROCESS.— 

I 

Attorney's   indorsement   of  office  address  on  legal 

papers,  846. 
Service  of  original  papers  by  mail  as  giving  double 

time  for  serving  amendments  thereto,  451. 

PKINCIPAL  AND  AGENT.— 

Communications  between,  as  privileged,  95. 

STATUTES.— 

Retroactive  effect  of  statutes  regulating  procedure  in 
civil  cases,  389. 
Miscellaneous,  389. 
New  trials  and  appeals,  392. 
Bules  of  evidence,  393. 
Costs,  395. 

VENUE.— 

Change  of,  for  convenience  of  expert  witnesses,  66. 


516  CIVIL  PROCEDUKE  REPORTS. 


GENERAL    INDEX 


ABATEMENT  AXD  SURVIVAL,  see  Actions. 

ACTIONS— 

An  action  will  be  dismisaed  for  want  of  prosecution 
where  plaintiff  failed  to  brin^^  it  to  trial  for  eleven 
years,  and  such  delay  is  not  excused  by  the  attor- 
Bey's  stating  that  he  thought  that  a  settlement 
would  be  made,  where  it  was  shown  that  no  at- 
tempt to  compromise  was  ever  made,  323. 

Complaint  in  action  for  personal  injuries  should  be 
dismissed  where  case  not  placed  on  calendar  for 
three  years,  140. 

Court  may  determine  which  of  two  actions  shall  be 
tried  first,  105. 

Error  to  dbmiss  action  with  costs  where  answer 
served  two  mouths  after  time  to  answer  had  ex- 
pired, 132. 

Survival  and  abatement  of  conditions  for  unlawful 
detainer,  assault  and  battery,  and  conversion,  444. 

Trial  court  held  to  be  justified  in  refusing  to  post- 
pone case,  407. 

ADVERSE  POSSESSION— 

Deed  held  to  be  founded  upon  color  of  title,  48. 

ALIMONY,  see  Divorce. 

AMENDMENT  OF  PLEADINGS,  see  Pleading. 

APPEAIr— 

A  director  appealing  from  a  final  judgment  entered 
against  him  alone  in  a  creditor's  action  may  re- 
view the  interlocutory  judgment  establishing  the 
liability  of  the  directors,  273. 
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APPEAL— Continued. 

Judgment  of  reversal  on  appeal  by  some  directors 
of  corporation  in  action  to  enforce  their  statutory 
liabilities  innures  to  benefit  of  one  not  appealing, 
473. 

On  appeal  from  order  granting  new  trial,  Appellate 
Division  will  refer  to  opinion  below,  415. 

Notice  of  entry  of  judgment  as  "entered  herein  in 
the  office  of  the  clerk  of  the  court  within  named" 
is  sufficient  to  limit  time  to  appeal,  340. 

An  undertaking  must  be  filed  to  obtain  stay  of  pro- 
ceedings upon  appeal  from  decree  of  Surrogate 
removing  executrix,  210. 

Undertaking  on  appeal  held  not  to  stay  proceedings 
upon  judgment  for  removal  of  obstructions.  422. 

Appellate  court  will  not  review  merits  of  arbitrator's 
decision  where  no  error  appears  on  face  of  award, 
241. 

Appellate  Division  has  power  to  permit  filing  of  new 
undertaking  to  perfect  appeal  from  Surrogate's 
court,  352. 

The  preparation,  settlement  and  filing  of  case  is  a 
part  of  record  of  court  below,  and  default  must  be 
relieved  at  Special  Term;  after  case  settled  and 
filed,  any  default  must  be  cured  on  motion  before 
Appellate  Division,  60. 

Undertaking  given  on  appeal  to  Appellate  Division 
from  Surrogate's  decree  is  not  governed  by  Code 
Civ.  Proc.,  Sect.  1335,  as  to  justification  of  sure- 
ties, 352. 

AEBITEATION,  see,  also.  Appeal. 

An  award  under  a  submission  is  presumed  to  be  cor- 
rect, 241. 

Arbitrator  has  power  to  determine  as  to  right  to 
interest,  241. 
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ARREST— 

Proviflions  of  the  Ciyil  Code  relating  to  arrest  in 
tions  on  contract  do  not  apply  to  an  action  in  Jtmb- 
tice  Court,  868. 

ASSIGNMENT— 

Of  trust  income,  see  Trusts. 

ATTACHMENT— 

Affidavit  for  warrant  of  attachment  held  to  be  insuffi- 
cient, 108. 

Complaint  held  to  state  sufficient  ground  for  writ  of, 
against  non-resident,  269. 

ATTORNEY  AND  CLIENT— 

Refusal  of  attorney  to  answer  questions  as  ground 
for  disbarment,  217. 

An  attorney  who  is  admitted  to  bar  in  this  State  will 
be  disbarred,  under  Code  Civ.  Proc.,  Sect  66, 
where  he  suppressed  fact  that  he  had  previously 
been  disbarred  in  another  State,  63. 

Attorney  is  not  guilty  of  misconduct  by  aiding  client 
to  escape  from  State  in  absence  of  proof  of  inten- 
tion to  forfeit  bail,  217. 

Attorney  is  guilty  of  unprofessional  conduct  by  prac- 
ticing under  name  of  disbarred  attorney,  217. 

Defense  to  disbarment  held  to  be  insufficient,  53. 

Mere  fact  that  attorney  is  to  receive  ten  per  cent 
of  recovery  does  not  render  agreement  unconscion- 
able, 896. 

Attorney's  lien  attaches  to  fund  in  hands  of  defend- 
ant, 160. 

Attorney's  lien  is  not  defeated  by  plaintilFs  settle- 
ment of  an  action  for  injuries,  160. 

A  client  is  a  necessary  party  to  a  proceeding  to  en- 
force an  attorney's  lien,  160. 

Attorney  has  no  lien  under  Code  Civ.  Proc,  Sect  66, 
entitling  him  to  enter  judgment  on  appeal,  356. 
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ATTOENEY  AND  CLIENT— Continued. 

Aocumulation  from  trust  created  for  support  and 
education  of  beneficiary,  and  wrongfully  with- 
held by  trustees,  is  subject  under  Code  Civ.  Proc« 
Sect  66,  to  lien  of  attorney  in  successful  proceed- 
ing to  compel  trustees  to  pay  over  (Annotated),  38. 

Court  may^  upon  petition  of  client  or  attorney,  de- 
termine and  enforce  latter's  lien,  489. 

Appointment  of  receiver  of  client's  property  does  not 
defeat  lien  of  attorney,  489. 

Determination  of  attorney's  fees  in  negligence  ac- 
tion brought  for  an  infant  suing  as  poor  person 
in  State  court  but  transferred  to  federal  eourt, 
should  be  remitted  to  the  Surrogate,  before  whom 
the  matter  of  the  infant's  guardianship  is  pend- 
ing, 288. 

The  attorney  should  sign  a  stipulation  waiving  right 
of  secrecy  as  to  knowledge  acquired  by  physicians 
who  attended  client,  135. 

ATTORNEY  IN  FACT,  see  Principal  and  Agent. 

BANKRUPTCY— 

Of  client  does  not  defeat  attorney's  right  to  enforce 

lien  attaching  four  months'  prior  to  proceedings, 

489. 
The  title  to  property  not  described  in  schedules  of 

bankrupt  is  in  the  trustee,  48 

BOND— 

On  appeal,  see  Appeal 

CHAMPERTY,  See  attorney  and  Client. 

CONDEMNATION  see  Eminent  Domain. 

CONTEMPT,  see  Divorce. 
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CONTRACTS— 

Prayer  for  specific  performance  of  contract  for  sale 
of  land  is  a  counterclaim  within  statute  relating  to 
disposition  of  property  during  appeal,  213. 

CORPORATIOXS— 

Appeal  by  some  directors  as  inuring  to  benefit  of  all, 
see  Appeal. 

Enforcement  of  attorney's  lien  against  foreign  cor- 
poration, see  Courts. 

Members  of  committee  empowered  to  liquidate  affairs 
of  corporation  are  ofScers  of  the  corporation  au- 
thorized to  verify  pleadings,  383. 

COSTS— 

Defendant  in  negligent  action  brought  by  non-resi- 
dent widow  without  property  in  this  State  is  en- 
titled to  security  for  costs,  69 

Absolute  right  to  compel  non-resident  plaintiff  to 
give  security  for,  is  waived  unless  asserted  before 
answer,  4S5  to  492. 

Non-resident  appointed  in  this  State  administratrix 
of  estate  of  non-resident  decedent  to  bring  action 
in  this  State  is  not  absolutely  required  to  give  se- 
curity for  costs,  359. 

Defendant  in  action  by  non-resident  plaintiffs,  as  re- 
ceivers, entitled  to  security  for,  432. 

Excuse  for  delay  in  application  for  security  for  costs 
held  sufficient,  485. 

Non-resident  suing  as  poor  person  is  not  required  to 
give  security  for  costs,  130. 

Owners  of  milk  cans  who  have  transferred  them  to 
corporation  of  which  they  are  stockholders,  not  lia- 
ble for  costs  in  unsuccessful  action  by  agent  to  re- 
cover penalty  for  their  detention,  226. 

An  application  for  the  commitment  of  an  insane  per- 
son is  not  a  ^'special  proceeding"  so  as  to  render 
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COSTS— Continued. 
an  unsuccessful  petitioner  liable  for  costs,  under 
Code  Civ.  Proc.,  Sect.  3240,  79. 

An  unsuccessful  petitioner  in  lunacy  proceedings  er- 
roneously charged  with  costs  need  not  appeal,  79. 

Bight  to  costs  when  recovery  less  than  $500  in  New 
York  and   Kings  Counties,  433. 

In  Fourth  Judicial  Department  rule  has  been  adopt- 
ed not  to  award  costs  on  setting  aside  verdict  for 
insufficiency,  87. 

To  entitle  party  to  extra  allowance  case  must  be  diffi- 
cult and  extraordinary,  and  that  question  is  re- 
viewable by  Court  of  Appeals  (Annotated)  466, 
470,  472,  473,  474. 

Extra  allowance  is  not  authorized  in  action  on  con- 
tract to  recover  money  for  sale  of  real  property, 
465. 

Costs  will  not  be  given  as  matter  of  law  against  com- 
plaining party  on  granting  motion  to  set  aside  ver- 
dict for  insufficiency,  87. 

Costs  should  be  imposed  upon  plaintiff  as  condition 
for  new  trial  on  ground  that  verdict  against  evi- 
dence, 415. 

Plaintiff  not  entitled  to  costs  of  proceedings  before 
notice  of  trial  upon  sustaining  demurrer  to  an- 
swer, 187. 
COURTS— 

Power  of  New  York  City  Court  to  grant  new  trial, 
see  Trial. 

Jurisdiction  of  New  York  City  Court  is  not  pre- 
sumed, 62. 

New  York  City  Court  has  no  jurisdiction  to  cancel 
mechanic's  lien  for  $7,800,  62. 

Code  Civ.  Proc.  prevails  over  the  rules  of  the  New 
York  City  Court,  297. 

General  Bules  of  Practice  as  applicable  to  Court  of 
Claims,  136. 
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COURTS— CoiTTiKrm. 

MnniciiMl  Coort  of  New  York  City  hiu  no  jurifldic- 
tion  oFer  action  in  wimmary  prooeedingB  to  re- 
move squAtten,  358. 

Surrogate  Coort  haa  no  jori^iction  to  determine 
claim  of  general  creditor  of  beneficiary  nnder 
tmat,  wlio  is  attempting  to  reach  anrplna,  38. 

A  trial  term  of  the  Supreme  Court  may  be  extended 
beyond  time  net  for  the  seflsion,  97. 

Jurisdiction  of  Supreme  Court  is  presumed,  367. 

Change  in  name  of  court  does  not  render  judgment 
unenforceable^  386. 

One  indicted  for  murder  has  no  right  to  be  tried  in 
any  particular  court-room,  97. 

Justice  of  the  Peace  loses  jurisdiction  by  adjourn- 
ment at  request  of  defendant  because  no  bill  of 
particulars  served,  342. 

Court  has  no  power  to  enforce  resident  attorney's 
lien  against  fund  in  hands  of  foreign  corporation, 
160. 

CRIMINAL  LAW— 

Right  to  be  tried  in  particular  court-room,  see  Courts. 

DEMURRER— 

Costs  on,  see  Costs. 

Complaint  held  to  be  demurrable,  403. 

Defect  of  parties  defendant  must  be  raised  on,  27. 

Defense  of  statute  of  limitations  in  action  on  debt 

cannot  be  raised  on  demurrer,  497. 
Demurrer  to  complaint  as  a  whole,  476. 
See,  also,  Pleading. 

DISCOVERY— 

The  court  may  deny  an  application  for  examination 
of  a  party  before  trial  when  made  for  delay,  118. 

Plaintiff  may  examine  defendants  as  to  their  part- 
nership relation  where  complaint  alleges  existence 
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DISCOVERY— Continued. 
of  relation,  which  allegation  is  denied  hy  answer^ 
325. 

Order  for  examination  before  trial  will  be  granted 
when  the  affidaidt  therefore  meets  the  requirements, 
of  the  Code,  372. 

Oonmiimications  between  an  attorney  at  law  em- 
ployed as  an  attorney  in  fact  and  his  principal  in 
real  estate  transactions  are  not  privileged  (anno- 
tated), 90. 

The  fact  that  a  witness  will  attend  a  trial  is  no  an- 
swer to  application  for  examination  of  such  party, 
118. 

Ground  for  examination  of  a  party  before  trial  held 
to  be  sufficient,  118. 
DIVORCE— 

Rule  31  does  not  govern  the  trial  by  jury  in  divorce 
actions,  168. 

Defendant  in  divorce  for  adultery  may  have  guilt 
determined  by  jury,  and  that  right  is  not  waived 
by  noticing  the  case  for  trial,  168. 

Issue  of  insanity  as  defense  to  action  for  divorce 
for  adultery  should  not  be  submitted  to  jury  but 
be  determined  by  court,  168. 

A  proceeding  for  contempt  for  enforcement  of 
judgment  for  alimony  is  authorized  by  statute,  255. 

Service  of  summons  and  complaint  by  mail  outside 
of  State  is  insufficient  to  confer  jurisdiction  to 
render  judgment  for  sum  of  money,  377. 
EMINENT  DOMAIN— 

The  rights  sought  to  be  taken  in  a  proceeding  to 
condemn  land  for  telephone  line  should  be  defi- 
nitely stated,  122. 

A  property  owner  may  question  the  sufficiency  of 
a  petition  on  condenmation  proceedings,  122. 

Petition  in  condemnation  proceedings  held  to  be 
insufficient,  122. 
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EVIDENCE— 

It  is  within  the  discretion  of  the  court  to  refuse  to 
admit  evidence  of  an  account,  where  copy  not  fur- 
nished as  prescribed  by  Code  Civ.  Proc.,  Sect 
531,  58. 

Plaintiff  in  negligence  action  cannot  take,  under  a 
commission,  the  testimony  of  a  physician  who  at- 
tended her  and  then  object  to  the  reading  of  the 
testimony  before  the  jury,  upon  grounds  of  privi- 
lege, 196. 

Refusal  of  an  attorney  to  answer  questions  as  wit- 
ness in  conspiracy  case  as  tending  to  incriminate 
him,  is  not  ground  for  disbarment,  217. 

See,  also,  Witnesses. 

EXAMINATION     BEFORE     TRIAL,     SEE    DIS- 
COVERY- 
EXECUTION— 

A  trust  fund  under  a  will  probated  before  amend- 
ment to  Code  Civ.  Proc.,  Sect.  1391,  as  to  judg- 
ments for  necessaries,  is  not  subject  to  that  stat- 
ute, 75. 

Receiver  in  supplementary  proceedings  should  ex- 
haust remedy  by  execution  before  sale  of  inter- 
est in  certain  premises,  362. 

EXECUTORS  AND  ADMINISTRATORS— 

An  executor  or  administrator  may  bring  an  action 
for  negligent  death  as  poor  person  (annotated), 
231,  240. 

An  administrator  with  will  annexed  has  no  power  of 
sale  where  power  granted  to  executor  was  dis- 
cretionary, 317. 

Petition  for  appointment  held  insufficient,  462. 

See  also  Wills. 
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EXEMPTIONS— 

Pension  money  of  incompetent  person  is  subject  to 
charges  for  support,  (annotated)  171. 

Pension  money  is  exempt  under  statute  from  seizure 
in  legal  proceedings  (annotated)  171,  186. 

Bent  is  not  included  in  term  ^'Necessaries  sold/^ 
within  Code  Civ.  Proc.,  Sect  1391,  which  per- 
mits judgment  creditors  to  subject  to  lien  wagea 
of  debtors,  24. 

GUARDIAN  AND  WARD— 

Infant  without  notice  is  not  bound  by  an  ex  parte 
order  of  the  Surrogate  approving  contract  to  prose- 
cute negligence  action  for  the  infant  for  50  per 
cent  of  recovery,  283. 

Surrogate  Court  is  without  jurisdiction  to  settle 
guardian's  accounts  where  admission  of  service  of 
citation  is  made  by  the  mother  and  the  special 
guardian  but  no  service  made  upon  infant,  288» 
See,  also,  Infant. 

HABEAS  CORPUS— 

Not  the  proper  remedy  to  contest  jurisdiction  of 
court  to  try  one  on  murder  charge,  97. 

infant- 
Loss  of  preference,  see  Trial. 
Order  of  sale  of  property  of  infant  held  to  be  void^ 

429. 
See,  also,  Guardian  and  Ward. 

INJUNCTION— 

Lessee  as  necessary  party,  see  Parties. 

Proof  necessary  to  procure,  494. 

Is  proper  remedy  to  compel  removal  of  property,  379. 

JOINT  DEBTOR— 

Action  against  partner  as,  see  Partnership. 
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JUDGMENT— 

Sufficiency  of  entry  to  limit  time  to  appeal,  see  Ap- 
peal. 

Final  judgment  cannot  be  entered  on  demurrer  to 
counterclaim  where  issues  of  fact  remain  to  be 
tried,  419. 

Judgment  of  reversal  on  appeal  by  some  directors 
of  a  corporation  in  an  action  to  enforce  their 
statutory  liability  inures  to  benefit  of  one  who  did 
not  appeal,  273. 

Defendant  should  not  be  allowed  to  defend  default 
judgment  where  facts  disclose  no  defense,  379. 

Order  overruling  demurrer  to  counterclaim  must  be 
signed  by  clerk,  419. 

Judgment  by  default  held  to  be  unexcused,  379. 

JURY— 

Rule  31  is  inapplicable  in  divorce  actions,  168. 
Defendant  in  divorce  for  adultery  may  have  guilt 
determined  by  jury,  249. 

LIENS— 

Of  attorney,  see  Attorney  and  Client. 
On  exemptions,  see  Exemptions. 

LIMITATION  OF  ACTIONS— 

Necessity  of  pleading  statute,  see  Pleading. 

SuflSciency  of  acknowledgement  of  debt  to  take  case 
out  of  statute  (annotated)  497. 

Letters  written  after  commencement  of  action  are 
competent  to  revive  debt  (annotated)  497. 

Statute  is  not  available  to  one  who  is  sued  as  trustee 
in  action  for  negligent  injuries  but  who  is  sub- 
sequently charged  individually  after  an  amend- 
ment of  pleadings  (annotated)   1. 

Partner  sued  as  joint  debtor  not  personally  served 
in  prior  action  against  firm  may  plead  statute,  269. 
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MARRIAGE— 

Motion  for  physical  examination  in  annulment  ac- 
tion may  be  denied  upon  waiver  of  right  of  secrecy, 
134. 

Marriage  between  woman  and  man  who  has  a  wife 
living  is  void  and  a  decree  of  annulment  should  be 
procured,  328. 

Action  for  breach  of  promise  may  be  brought  by 
woman  whose  marriage  to  third  party  is  void,  328. 

MORTGAGES— 

In  foreclosure  action  proof  required  by  Code  Civ. 
Proc.,  Sect.  1629,  need  not  be  made  where  de- 
fendant served  answer,  407. 

Proof  held  to  show  that  no  action  had  been  brought 
to  collect  debt,  407. 

NEGLIGENCE— 

Apartment  house  owner,  although  trustee  for  an- 
other, is  liable  to  prospective  tenant  who  fell  from 
unguarded  stairway  in  dark,  1. 

NEW  TRIAL,  see  Trial. 
PARTIES— 

Four  are  "many  persons,"  within  Code  Civ.  Proc., 
Sect.  488  (annotated)  476. 

Code  Civ.  Proc.,  723,  is  inapplicable  in  a  case  where 
plaintiff  sued  one  member  of  a  firm  in  tort  and 
afterwards  desired  to  bring  in  other  members,  85. 

Defect  of  parties  defendant  for  failure  to  join  one 
claimed  to  be  liable  must  be  raised  by  demurrer 
where  fact  of  complaint  does  not  disclose  defect, 
27. 

Lessee  necessary  party  in  action  for  injunctive  re- 
lief against  lessor,  and  may  be  brought  in  by 
amendment,  459. 

Owners  in  severalty  of  water  rights  in  race  have  such 
common  interest  that  one  may  sue  for  all  for 
wrongful  cutting  off  of  supply,  476. 
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PARTNERSHIP— 

Action  may  be  brought  against  copartner  as  joint 
debtor  not  personally  served  in  prior  action  against 
partnership  to  charge  him  with  balance  unpaid  on 
judgment  against  firm,  259. 

Receiver  of  firm  property  during  action  for  account- 
ing should  be  denied,  494. 

PENSION  MONEY,  see  Exemptions. 

PHYSICAL  EXAMINATION— 

Motion  for  physical  examination  may  be  denied  upon 
waiver  of  right  of  secrecy,  184. 

PLEADING— 

Effect  of  statute  of  limitations  upon  amendment  of 
pleading,  see  Limitation  of  Actions. 

A  summons  misdescribing  a  corporation  defendant 
may  be  amended  so  as  to  charge  it  in  its  proper 
Name  (annotated)  23. 

A  summons  and  complaint  in  an  action  for  negli- 
gent injuries  against  a  defendant  as  trustee  may 
be  amended  under  Code  Civ.  Proc.,  Sect.  723, 
so  as  to  charge  the  defendant  individually  (Anno- 
tated) 1. 

Answer  denying  on  information  and  belief  any 
knowledge  sufficient  to  form  a  belief  is  not  good, 
367. 

Cause  of  action  cannot  be  sustained  upon  allegations 
in  answer  denied  in  reply,  145. 

Defendants  cannot  be  joined  in  equity  action  on  the- 
ory of  alternative  relief,  145, 

A  complaint  may  ask  for  both  legal  and  equitable 
relief,  142. 

Cause  of  action  for  damages  for  breach  of  contract 
and  one  for  fraud  in  inducing  contract  are  not  in- 
consistent, 361. 
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PLEADING— Continued. 

Causes  of  action  for  conversion  and  for  goods  sold 
and  delivered  should  be  separately  stated  and  num- 
bered, 371. 

Complaint  alleging  that  defendants  assaulted  plain- 
tiff, and  at  same  time  in  presence  of  various  per- 
sons uttered  defamatory  words  concerning  her, 
states  two  causes  of  action  which  cannot  be  united, 
71. 

Complaint  containing  cause  of  action  on  contract 
will  not  be  dismissed  because  of  insufficiency  of 
proof  to  sustain  allegations  in  tort,  363. 

Complaint  stating  cause  of  action  against  one  party 
will  not  be  dismissed  as  to  him  because  no  action 
stated  against  other  defendant,  145. 

Code  Civ.  Proc.,  Sect.  545,  authorizing  striking  out 
irrelevant  and  redundant  matter,  is  inapplicable 
to  complaint  setting  out  common  law  action  for 
negligent  injuries  and  one  under  employer's  lia- 
bility act,  374. 

Plaintiff's  non-residence  must  be  pleaded  to  be  availa- 
ble as  defense,  367. 

In  action  to  compel  performance  of  contract  to  con- 
vey real  estate,  plaintiff  need  not  allege  that  agree- 
ment was  in  writing,  90. 

Defense  of  statute  of  limitations  in  action  on  debt 
cannot  be  raised  on  demurrer,  497. 

Unnecessary  to  plead  facts  to  take  case  out  of  statute 
of  limitations,  497. 

Issue  of  non-residence  is  not  raised  by  general  de- 
nial where  plaintii¥  unnecessarily  alleged  her  resi- 
dence, 867. 

Members  of  a  committee  empowered  to  liquidate 
affairs  of  corporation  may  verify  pleadings,  383. 

An  allegation  in  an  answer  to  a  complaint  against 
a  married  woman  for  goods  furnished  her,  stat- 
ing that  they  had  been  sold  on  the  credit  of  her 
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PLEADING— Continued. 
husband  who  had  paid  a  portion  of  the  price,  sets 
up  a  new  defense  requiring  a  reply,  under  Code 
Civ.  Proc.,  Sect  616,  51. 

It  is  not  necessary,  under  Code  Civ.  Proc.,  Sect.  531, 
to  plead  the  items  of  an  account,  but  a  copy  thereof 
may  be  demanded,  58. 

It  is  an  error,  on  motion  before  trial,  to  strike  out 
allegations  in  action  for  negligent  death  as  to 
money  spent  for  care  and  funeral  expenses;  ques- 
tion should  be  raised  by  demurrer,  83. 

It  must  appear  that  a  prior  action  is  pending  between 
the  same  parties  for  the  same  cause  to  make  plea 
in  abatement  available  on  demurrer,  105. 

Pendency  of  action  to  recover  payment  for  services 
as  architect  cannot  be  pleaded  in  abatement  of  a 
subsequent  action  on  quantum  meruit,  105. 

Release  of  cause  of  action  executed  after  case  noticed 
for  trial  can  only  be  interposed  as  defense  by 
leave  of  court,  112. 

No  error  to  deny  motion  to  amend  answer  where  ac- 
tion has  been  at  issue  for  some  time  and  motion  not 
made  until  case  about  to  be  called,  407. 

Judgment  requiring  separation  of  actions  is  author- 
ized, without  leave  to  amend,  403. 

Right  to  amend  complaint  as  of  course  not  exhausted 
by  serving  amended  complaint  after  withdrawal  of 
motion  to  compel  amendment,  426. 

Demand  for  treble  damages  must  be  made  to  be  re- 
coverable (Annotated)  437. 

Defendant  is  entitled  to  20  days  in  which  to  serve 
an  amended  answer  after  service  of  amended  com- 
plaint, 229. 

Verified  answer  is  not  required  where  an  unverified 
amended  complaint  is  served  after  a  verified  com- 
plaint, 229. 
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PLEADING — Continued. 

Process  issued  out  of  court  of  record  must  be  sub- 
scribed by  the  attorney^  217. 

Only  one  cause  of  action  held  to  be  stated  in  com- 
plainty  142. 

Complaint  held  not  to  be  set  forth  a  cause  of  action, 
145. 

See,  also,  Demurrer. 

POOR  PERSON- 

Liability  for  costs,  see  Costs. 

The  adverse  results  of  previous  trial  may  be  con- 
sidered on  merits  of  plaintiff's  right  to  sue  as  poor 
person,  231. 

Failure  to  serve  copy  of  order  to  sue  as  poor  person 
does  not  defeat  right,  130. 

Executor  or  administrator  may  sue  as  poor  person 
(Annotated)  231,  240. 

PREFERENCE,  see  Trial. 

PRINCIPAL  AND  AGENT. 

Communications  between  attorney  employed  as  at- 
torney in  fact  are  not  privileged  (Annotated),  90. 

PROCESS— 

Attorney's  failure  to  give  street  address  in  summons 

is  not  jurisdictional  and  service  will  not  be  set 

aside  where  defendant  knew  address  and  retained 

summons  (Annotated)  345. 
Issued  out  of  a  court  of  record  must  be  subscribed 

by  the  attorney,  217. 
Service  of  original  answer  by  mail  does  not  entitle 

defendant  to  double  time  within  which  to  serve 

amended  answer  (Annotated)  447. 
Grounds    held    sufficient    for    order  for  substituted 

service,  379. 
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RECEIVER— 

Appointment  of ,  as  affecting  lien  of  attorney,  see  At- 
torney and  Client 

REFERENCE— 

In  an  equitable  action  for  specific  performance  of 
a  contract  and  for  an  accounting,  a  reference  should 
not  be  ordered,  351. 

REPLEVIN— 

Plaintiff  in  replevin  must  prove  the  allegations  of 
his  complaint  although  no  order  of  arrest  granted, 
190. 

SPECIFIC  PERFORMANCE,  see  Contracts. 

STATUTE  OF  FRAUDS— 

Necessity  of  pleading,  see  Pleading. 
STATUTES— 

Relating  to  procedure  are  retroactive  and  prospective 
in  their  application  (Annotated)  386. 

SUPPLEMENTARY  PROCEEDING— 

Can  only  be  discontinued  by  an  order  of  the  court, 
344. 

TENDER— 

Complaint  to  compel  assignment  of  real  estate  must 
offer  to  pay  amount  still  due,  145. 

TRIAI^ 

Place  of,  see  Venue. 

Failure  to  renew  motion  for  non-suit  at  close  of  evi- 
dence is  waiver  of  right  to  have  case  dismissed  as 
matter  of  law,  136. 

Infant  loses  preference  on  calendar  on  failure  to 
appear  on  return  day  of  motion,  257. 

Order  for  new  trial  will  not  be  reversed  for  failure 
to  state  grounds,  415. 
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TRIAL — Continued. 

In  trial  from  order  granting  new  trial,  Appellate 

Division  will  refer  to  opinion  below,  416. 
'Motion  for  new  trial  will  not  be  denied  where  new 
evidenoe  discovered  several  months  ago,  but  attor- 
ney jnst  informed,  455. 

When  reference  to  take  depositions  for  nse  on  mo- 
tion for  new  trial  will  not  be  granted,  455. 

New  York  City  Court  has  power  to  grant  new  trial 
on  ground  of  newly  discovered  evidence,  271. 

Claim  to  real  property  may  be  determined  by  a  jury 
trial,  249. 

TRUSTS— 

Accumulations  from  trust  created  for  support  and 

education  of  beneficiary,  and  wrongfully  withheld 

by  trustees,  is  subject,  under  Code  Civ.  Proc.,  Sect. 

66,  to  lien  of  attorney  in  successful  proceeding  to 

compel  payment  (Annotated)  38. 
The  executrix  of  a  deceased  beneficiary  has  no  title 

to  trust  fund  where  beneficiary  died  before  donor, 

30. 
Income  from  trust  estate  necessary  for  support  of 

beneficiary  inalienable  and  not  subject  to  claims 

of  general  creditors,  38. 

VENUE— 

The  court  will  not  consider  the  convenience  of  ex- 
pert witnesses  in  deciding  a  motion  for  change  of 
place  of  trial  (Annotated)  64. 

Plaintiff's  poverty  will  be  considered  in  denying  mo- 
tion for  change  of,  64. 

Action  against  railroad  company  for  negligent  inju- 
ries is  properly  brought  in  county  through  which 
line  runs,  64. 

Affidavit  for  change  of,  for  convenience  of  witnesses 
held  insufficient,  64. 
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WILLS— 

Burden  of  proving  testamentary  incapacity  npon  one 
alleging  it,  116. 

Evidence  held  not  to  show  testamentary  incapacity, 
116. 

Surrogate's  failure  to  transmit  to  Supreme  Court  cer- 
tified copy  of  probate  of  will,  not  justify  dismis- 
sal of  proceedings,  208. 

WITNESSES— 

Owner  of  real  estate  employing  attorney  instead  of 
real  estate  agent  to  negotiate  sale  is  not  entitled 
to  claim  communications  as  privileged  (Anno- 
tated), 90. 

The  executrix  of  deceased  beneficiary  is  incompetent 
under  Code  Civ.  Proc.,  Sect.  829,  to  establish 
title  to  a  trust  created  by  latter's  father  who  died 
after  beneficiary,  30. 

Sect.  829  may  be  waived  by  failing  to  object  on  prop- 
er ground  or  by  calling  survivor  as  witness,  290. 

See,  also,  Evidence. 
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